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ULOHA USTREDNYCH VLAD PRI REFORME VEREJNE)
SPRAVY NA SLOVENSKU

THE ROLE OF CENTRAL GOVERNMENTS IN PUBLIC
ADMINISTRATION REFORM IN SLOVAKIA

Rastislav Funta

Abstrakt: Transformécia spolo¢nosti si vyzaduje komplexny pristup, kedze
dlhodoba stratégia zahfiia nielen proces decentralizacie, ale aj zvySo-
vanie profesionality a kvality vo verejnej sprave. V ramci Slovenskej
republiky bola vzdy vyznamna uloha ustrednej vlady pri reforme
verejnej spravy. Avsak celkova nestabilita, vnitorna rozmanitost
a rozne politické priority tstrednych vlad viedli k chaosu pri priprave
jej komplexnej reformy. V nasledujicom texte budem chciet zhrntt
administrativne reformy, priority jednotlivych vlad a vplyv veducej
politickej strany v tomto procese.

Kliéové slova: EU, reforma, Slovensk4 republika (SR), verejna sprava

Abstract: The transformation of society requires a complex approach, since
along-term strategy comprise not only a process of decentralisation, but
also increase of professionalism and quality in public administration.
In Slovakia, the role of central governments in public administration
reforms has been always huge. But overall instability, internal diversity
and different policy priorities of central governments has resulted to
chaosin preparation of a comprehensive reforms. In the following, [ will
summarize the administration reforms, the priorities of each govern-
ment and the influence of leading political parties in this regard.

Keywords: EU, reform, Slovak republic, public administration
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UvoD

Jednym z typickych znakov moderného demokratického eu-
ropskeho Statu! je pluralitny demokraticky systém, ktory umoziuje
vytvarat a formulovat rozne politické zaujmy. Vznik verejnej spravy,
ako nastroja Statu a obcCianskej spolocnosti, si vyZaduje vytvorenie
Strukttry hodndt pluralitnej demokracie. Zvlast usilie o decentraliza-
ciu a vytvorenie relativne nezavislych organov §tatu a rozsirenie ich
autonémie si vyzaduje Siroky konsenzus. Reforma verejnej spravy
preto musi reSpektovat nielen historicky vyvoj krajiny a jej celkovy cha-
rakter, ale sa tieZ prisposobit aktualnym eurdpskym trendom. Reforma
verejnej spravy musi reSpektovat vSeobecné principy ob¢ianskej spo-
lo¢nosti? ako st subsidiarita, efektivnost, transparentnost® a flexibilita.
Predstavuje fenomén vyvoja,* nielen v transformujtcich sa krajinach
ale vo vicsine europskych’ §tatoch. Sucasny stav v oblasti verejnej
spravy na slovensku je v8ak vysledkom nekoncepéného pristupu. Je
zrejmé, Ze reforma verejnej spravy, jej modernizacia a prispdsobenie sa
normam EU° neboli medzi top prioritami predchadzajucich vlad.

POCIATOCNE REFORMNE PROCESY - SUCASNOST

Potreba decentralizacie v Ceskoslovensku prisla po Gspesnom
zvrhnuti komunistického reZimu v roku 1989. Komunistické instita-
cie boli odstranené prakticky okamzite, ale ich nahradenie novym sys-
témom in§titacii nebolo bezproblémové. Transformacia teritorialnej
Struktary vladnutia —jej decentralizacia a najma zavedenie izemne;j sa-
mospravy — bola zasadnou tlohou v procese obnovy politickych a ad-
ministrativnych systémov v strednej a vychodnej Eurdpe po roku 1989.

1 FUNTA, R., GOLOVKO, L., JURIS, E. (2016): Eurdpa a Eurépske prdvo.

2 GERLOCH, A., SCHLOSSER, H., BERAN, K., RUDENKO, S. (2009):
Tedria prdva.

3 FUNTA, T. (2014): Transparentnost'v tizemnej samosprdve na Slovensku.

4 KONECNY, S. (2016): Verejnd sprdva v élenskych Stdtoch Eurdpskej tinie.

5 SVOBODA, P. (2010): Uvod do Evropského prdva.

6 KARAS, V., KRALIK, A. (2012): Prdvo Eurdpskej tinie.
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Ceskoslovensko nebolo vynimkou. Zaklady nového usporiadania ve-
rejnej spravy v SR boli dané tistavnym zakonom Federalneho zhromaz-
denia¢. 294/1990 Zb., ktorym boli zruSené prislu§né ustanovenia o na-
rodnych vyboroch a ustanovila sa miestna samosprava na drovni obci.
Na jeho zaklade bol prijaty zdkon SNR ¢.369/1990 o obecnom zriade-
ni. Pred rokom 1990 existovala len §tatna sprava. V polovici 1990 bola
slovenska politickd situcia charakterizovana nepritomnostou kon-
senzu medzi elitami. Nie je prekvapujuce, Ze vlada nepocitovala zne-
pokojenie nad decentralizaciou v takejto politickej situacii. S ohladom
na reformu verejnej spravy, vlada splnila len dva zo svojich zavizkov.
Jeden sa tykal horizontalnej integracie narodného systému vladnutia,
ktory znizil po¢et miestnych tradov. Ten druhy sa zameral na adminis-
trativne usporiadanie ktoré rozdelilo krajinu do 8 krajov a 79 okresov.”
Ustava SR zroku 1993 upravila v ¢l. 64 samospréavu vyssich uzemnych
celkov ako sucast tzemnej samospravy (od roku 1993 az do roku 2001
sa ju nepodarilo zriadit). Vyznamnym krokom v ramci reformy verej-
nej spravy je dokument z roku 1994, ktory vymedzil rozsah decentrali-
zacie realizovanej v neskorSom obdobi. Aj ked vysledky parlamentnych
volieb v roku 1998 naznadili silné postavenie hnutia za demokratické
Slovensko (HZDS) v ramci slovenskej politickej scény, vzhladom k nu-
lovému koali¢nému potencialu tejto strany, bola vytvorena nova vlad-
nuca koalicia. Hlavnym problémom, rovnako ako najvic¢sou slabinou
tejto vladnucej koalicie, bola nekonzistentnost jej programu. Posun
vtomto smere nastal aZ v roku 1999. Prvym krokom v tomto smere bola
priprava stratégie reformy verejnej spravy a napredovanie v procese de-
centralizacie. Problémy sa objavili ked vlada rokovala o prenose zodpo-
vednosti spojenej s reformou verejnej spravy na splnomocnenca vlady
pre reformu verejnej spravy. Vlada sa dohodla, na jej mimoriadnom za-
sadnuti 1. aprila 2001, na dvoch ndvrhoch zédkonov ohladne vytvorenia
regionalnych samospravnych jednotiek a ich sti¢asti. Schvalila rozhod-
nutie vytvorit 12 paralelnych regionalnych jednotiek — 12 regionalnych
organov §tatnej spravy a 12 regionalnych samospravnych celkov (mo-
del 12 + 12). Avsak, tieto navrhy nemali podporu v rdmci parlament-
nej debaty vSetkymi politickymi subjektami vladnej koalicie. Lavicové

7 SKULTETY, P. (2008): Verejnd sprdva a sprdvne prdvo.
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strany za ne nezahlasovali, a preto ich schvalen4 verzia sa liSila od na-
vrhovanej. Bol teda schvaleny model 8 + 8. Nakoniec NR SR schvalila
dalsie vyznamné zakony, ako napr. zakon o samosprave vy$sich tzem-
nych celkov,® alebo zakon o prechode niektorych posobnosti z organov
Statnej spravy na obce a vysSie izemné celky.

Po parlamentnych volbach v roku 2002 bola vytvorena vladnuca
koalicia SDKU, SMK, ANO a KDH. Z hladiska programovej orienta-
cie tieto strany podporovali trhovo orientovant politiku a dodrZiavanie
zéakladnych liberalno-demokratickych hodnot. Vladny program tejto
koalicie predlozil ambicidzny plan sektoralnych reforiem (napr. zni-
Zenie poctu Statnych zamestancov v roku 2003). V rokoch 2002-2005
sa reformné snahy zamerali na analyzu kompetencii a decentraliza-
ciu. Doslo k vzniku regionalnej rovne samosprav na urovni krajov.’
Primarne stredo-lava vlada premiéra Fica (2006—2010) nepokracovala
v predoslych reformach. Hlavnou zasluhou tejto vlady bolo naplne-
nie podmienok vstupu SR do eurozoény (2009). Pocas priaznivého
ekonomického vyvoja realizovala typicka socidlnu politiku so zame-
ranim na nezamestnanost. V neskorSom obdobi, 2009-2010, sa mu-
sela vysporiadat s ekonomickou a finan¢nou krizou a jej dosledkami.
Opatrenia prijaté v roku 2009 zhorsili postavenie miestnej samospra-
vy.1? V druhej polovici svojho mandatu bol predlozeny navrh reformy
verejnej spravy. KedZe stredo-lava vlada premiéra Fica nebola znovu
zvolend, nepokracovalo sa v tychto reformnych zameroch. Stredo-
prava vlada premiérky Radicovej (2010—-2012) bola konfrontovana
s pripravou proti-krizovych opatreni tykajucich sa tieZ verejnej spravy
ako napr. zniZenim vydavkov, atd. Napriek tomu jej vlada deklarovala
podporu dalSej reformy verejnej spravy a zacala pracovat na jej kon-
cep¢nej reforme. Ta sa vSak nepodarila zrealizovat z dovodu nedokon-
¢enia mandatu. Druh4, jednofarebna vlada Roberta Fica (2012-2016)
mala velka prileZitost k radikalnej$im reformam. Vychodiskovym
materidlom pre reformu verejnej spravy SR!! je stratégia Eurdpa

8 POSLUCH, M., CIBULKA, I.. (2009): Stdtne prdvo Slovenskej republiky.

9 HASANOVA, J. (2011): Sprdvne prdvo.

10 PAULICKOVA, A. (2011): Finanéné zabezpedenie samosprdv na Slovensku.
11 KOSICIAROVA, S. (2015): Sprdvne prdvo hmotné.
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2020.12 K dal$im strategickym dokumentom patria napr. Programové
vyhlasenie vlady SR, Vizia a stratégia rozvoja slovenskej spolo¢nosti
do roku 2020, Program ESO (Efektivna, Spolahliva a Otvorena Stat-
na sprava).' Usilie sa zameralo na reformu verejnej spravy znamej pod
skratkou ESO. Jej cielom bolo zefektivnenie sluzieb, lepSia dostupnost
a integracia uradov. Reforma mé vplyv na zniZovanie vydavkov verej-
nej spravy, transparentnost jej spravy a kvalitu a dostupnost sluzieb.
Vlada vSak nezrealizovala Ziadnu skutoc¢nu a rozsiahlu reformu verej-
nej spravy. Tretia vlada Rdberta Fica (2016—-2020) deklarovala vo svo-
jom programovom vyhlaseni, Ze jednotlivé politiky ku ktorym patri
i politika efektivnej verejnej spravy, maju prierezovy charakter. Politika
efektivnej!* verejnej spravy je predpokladom dobre fungujtceho $tatu.
Musi byt stcastou kultury verejného Zivota, pricom v stredobode po-
zornosti vykonu $tatnej a verejnej spravy je obcan. V ramci toho je po-
zornostzamerana na elektronizaciu administrativy a efektivne vyuzitie
modernych technoldgii. V roku 2016 bola Uradom podpredsedu vlady
SR pre investicie a informatizaciu vypracovana a nasledne vladou SR
schvalena ndrodnd koncepcia informatizdcie verejnej spradvy.

ZAVER

Regionalna politika a jej politicki Cinitelia sa stali doleZitym prv-
kom v procese tvorby politiky v SR. Od roku 1989, sa vSetky vladnuce
koalicie snazili ovplyviiovat personalnu politiku v systéme $tatnej spra-
vy. Boli aj také vladnuce koalicie, ktoré kritizovali svojich predchod-
cov, ale ich vlastné aktivity boli rovnaké, ak nie horsie. Tento problém
je spojeny s celkovou politickou kultdrou. Ak sa pozrieme na reformu

12  Vroku2010 Eurdpska rada schvalila stratégiu pod ndzvom Stratégia Eurdpa
2020. Jej podstatou je koordinacia hospodarskych politik a politik zamest-
nanosti s cielom zabezpegit rast a zamestnanost. Odportéanie Rady (EU)
2015/1184 zo 14. jula 2015 o hlavnych smeroch hospodarskych politik ¢len-
skych §tatov a Eurdpskej unie upravuje ¢ast povodnych usmerneni stratégie
Eurépa 2020 z roku 2010. Odportcanie definuje celkovo $tyri usmernenia
pre hospodarske politiky (pre porovnanie v roku 2010 ich bolo Sest), ktorymi
odzrkadluje pristup Eurépskej komisie.

13  JANKUROVA, A. (2016): Efektivna verejnd sprdva.
14  FUNTA, T. (2014): Zefektivnenie izemnej samosprdvy na Slovensku.

11
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verejnej spravy, nemdzeme podcenovat vplyv politickych priorit ustred-
nej vlady. Dolezitym milnikom bol rok 1989 a pad totalitného rezimu,
1993 a vznik samostatnej Slovenskej republiky a 2004 kedy Slovenska
republika vstapila do Eurépskej unie."> Politické priority do znacnej
miery ovplyvnili ochotu a schopnost reformy verejnej spravy. Reforma
verejnej spravy sa tyka procesov ako je zmena chapania verejnej spravy
ako sluzby obcanovi, dekoncentricia Statnej spravy a decentralizacia
verejnej spravy, fiSkalna decentralizacie ako aj vytvaranie novych kon-
trolnych mechanizmov. Efektivna verejna sprava bola aj jednou z pod-
mienok pre ¢lenstvo v EU. Dalgia reforma by mala prispiet k prekona-
niu a zmierneniu krizy medzi $tatom a ob¢anmi a zamerat sa na nasle-
dovné aktivity ako podpora procesu riadenia ludskych zdrojov, strate-
gické planovanie rozvoja verejnej spravy, efektivna sprava dani a ciel,
ako aj transparentné a efektivne uplatiiovanie pravidiel verejného ob-
stardvania.
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THE ASSESSMENT OF THE ADMINISTRATIVE DIVISION
OF THE SLOVAK REPUBLIC AND ITS REFORMS TAKING
ECONOMY AND SOCIAL MATTERS INTO ACCOUNT

Jolanta Puacz-Olszewska

Abstract: The main pain points of the Slovak local government districts
are devoid of competence, microscopic municipalities, as well as
artificial, large cut of the province. Polish southern neighbors are still
waiting for the administrative reform, which will be similar to that
conducted in Poland by the government of Jerzy Buzek in 1998. As in
Poland, territorial division of Slovakia, is a three-stage one. Currently
functioning administrative division is the result of the reform, which
was conducted in 1996 by the authoritarian government of Vladimir
Meciar. As aresult of that reform, eight countries: Trnava, Bratislava,
Trenéin, Zilina, Nitra, Bafiskobystrzyski, Presov and Kosice.

Keywords: reform, administrative division, administration, Slovakia.

Slovakia, since 1° July 1996 is divided into self-governing regions
(tab.1), which are divided into 79 poviats (districts — administrative
units), and those are divided into 23 communes and 13 municipalities.
The boroughs of Kosice and Bratislava create their own municipalities,
therefore the city of Bratislava is subdivided into 5 municipalities, and
Kosice is subdivided into 4 ones. “Kraje”, poviats (districts) and com-
munes are self-government entities?.

1 www.heltechnic.pl/info_Podziat_administracyjny_Stowacji (20.05.2017)
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Table 1

The administrative division of Slovakia

Lp. Nazwa polskaPolish Capital city Area (in thousands

name Region of square kilometres)

1 Ié;:{ilglr:\’gs%awski/ Bratislava 2.03

2 Kraj tarnawski/ Trnava Trnava 4.15

3 Kraj Tronczynski/ Trencin  Trencin 4.50

4 Krajnitrzanski/ Nitra Nitra 6.34

5  Kraj Zylinski/ Zilina Zilina 6.79

6 Ié;?siiﬁggsg %’CS;Zkai/ Banska Bystrica 9.46

7  Krajproszowski/ Presov  Presov 8.99

8 Kraj koszycki/ Kosice Kosice 6.75

The source: the author’s study based on www.heltechnic.pl/info_Podziat_adminis-
tracyjny_Stowacji (20.05.2017)

The Slovak Parliament announced its independence on
14t March 1939. The Slovak Republic which existed for the period of
the Second World War was a country which was totally dependent on
the Third Reich dictatorial state. As a result of war operations at the
end of the Second World War, the inevitability of defeating the fascists
as well as the deteriorating socio-economic situation — the anti-fascist
uprising broke out in Slovakia in August 1944 (the second biggest after
the Warsaw Uprising)?.

After the Second World War, Slovakia returned to the sys-
tem which was in force before 1938, thus it became a part of the
Czechoslovak Republic where communists seized the full state author-
ityin 1948. The Czechoslovak Republic as a consequence of the reforms
of “the Prague Spring” became a federal state in 1968. The Socialist

2 http://instytutslowacki.pl/index.php?option=com_content&view=ar-
ticle&id=7&Itemid=34 (20.05.2017)
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Slovak Republic obtained its own separate parliament, as well as the
government. As a result of political and economic transformations in
Europe in Central-Eastern Europe in November 1989, the democratic
opposition in the Czechoslovak Republic took over the power, which is
known as “the Velvet Revolution”.

The period of systemic economic changes and the process of
confrontation with the communist past was introduced by the new
authorities. After the 1992 parliamentary elections with the lack of any
prospects for the agreement on the federal level between the leaders of
two winning parties (Vaclav Klaus in the Czech Republic and Vladimir
Meciar in Slovakia) attempts to divide the Czech and Slovak Federal
Republic were made.

The Slovak National Council adopted the Constitution of the
Slovak Republic on 1% September 1992 which came into force on
1%t January 1993 at the same time when the Czechoslovak Republic was
transformed into two independent states — the Slovak Republic and the
Czech Republic. The Slovak Republic has been a member of the North
Atlantic Treaty Organization (NATO) since 29 March 2004, whereas it
has been a European Union member since 1 May 2004°.

Since regaining its independence as the result of the breakup of
the former Czechoslovakiain 1993, changes in the Slovak economy can
be divided into a few sub-periods. The first of these sub-periods was
the one when the populist Vaclav Meciar’s government was in power
which lasted till 1998. The second sub-period (1998—2006) comprises
economic reforms conducted under the supervision of M. Dzurinda.
Within this period Slovakia became the EU member.

Intheyears 2006—2010, the left-wing party under the leadership
of Robert Fic destroyed majority of previously introduced economic
reforms. In the years 2010-2012, the government which started sev-
eral economic reforms was in power. Since 2012 the left-wing party
under the leadership of Robert Fic which introduced several changes

3 http://instytutslowacki.pl/index.php?option=com_content&view=ar-
ticle&id=7&Itemid=34 (20.05.2017)
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typical of socialist methods of managing the economy gained power
once again®.

During Dzurinda’s first term (1998-2002), the priority was
given to current activities. The aim of this was to stabilize economy
and prepare thorough draft versions of reforms, finding the balance of
the state budget, as well as the acceleration of Slovakia’s accession to
international institutions and structures of international institutions.
The key goal of the authorities was to create the bases of permanent
economic growth.

Favourable microeconomic environment which influenced the
growth of influx of the direct foreign investments, as well as in further
perspective, the accession into the EU and newly established Eurozone.
In spite of the introduction of difficult reforms, the Dzurinda’s govern-
ment was elected for the second term, and then prepared and intro-
duced complex reforms in the following fields>:

 Tax system.

* Health protection system.

* Pension scheme.

 Public funds.

* Labour market.

* Social benefits.

* Business environment.

* Public administration system.

Slovakia, unlikely to the neighbouring economies was late in
introducing necessary reforms after changing the system, adopted

4 H. Cwiklinski, G. Pawlowski, Systemowe i polityczne uwarunkowania
rozwoju gospodarki Stowackiej, Studia Ekonomiczne, Zeszyty Naukowe
Uniwersytetu Ekonomicznego w Katowicach Nr 213, Katowice 2015,
[Systemic and political conditioning of the development of the Slovak eco-
nomy, Economic Studies, Scientific Journals of the Economic University in
Katowice, no 213, Katowice 2015],p. 113-114.

5 I. Miklo$, Stowacja — historia reform, [w:] Wzrost gospodarczy czy bezpiec-
zenstwo socjalne, [Slovakia — the history of reforms [in] The Economic
Growth or Social Security] ed. W. Bienkowski, M. Radlo, Wydawnictwo
Naukowe PWN, Warszawa 2010, p. 81.
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a restrictive attitude to monetary policy preventing the depreciation of
the national currency as well as pursued an expansionary fiscal policy.

This held back the economic growth quite quickly and that’s why
Slovakia in the late 90s of the 20" century faced a very serious financial
and economic crisis. However, thanks to radical reforms which were
introduced by the new government in the years 1998—2004, the Slovak
financial situation was stabilized as well as the credibility was recov-
ered, what quickly brought results in the form of strong influx of direct
foreign investments (first of all in electronic and automotive fields).

The complex reforms concerned taxes, pensions, labour mar-
ket, social benefits, fiscal decentralization, health care, privatization,
restructuring of commercial banks as well as the extension of the priva-
tization process into other economic sectors®.

They improved the competitiveness of Slovak economy and
deepened the level of its integration with the world economy. Currently
Slovakia has the highest degree of openness among all Central and
Eastern countries of the EU. The ratio of goods and services export
and import to GNP in 2014 reached 179,7% in Slovakia compared to
the average 83% in EU countries. According to the INF opinion, it is
due to the strong export sector Slovakia is one of the most dynamic
economies in Europe’.

As the result of the public administration reform, the regional
and local level of government as well as their competences which are
connected to public services gained bigger importance. In 2005, the
fiscal decentralization was extended which increased the financial
independence of local and regional authorities. Within the limits of
public finance reform, the measures aiming at stabilization of main
economic indicators were taken. Among the most important elements

6 International Monetary Fund, Slovak Republic. Selected Issues, IMF Country
Report No. 14/225, September 2014, p. 3-5.

7 International Monetary Fund, Slovak Republic. Staff Report for the 2014
Article IV Consultation, IMF Country Report No. 14/254, July 30,2014, p. 1.
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of this reform, prepared in 2002 and implemented within the following
years, we can mention®:

* Improvement of existing budgetary methodology.

¢ Introduction of multi-annual budgetary programming.

* Professionalization of public debt and liquidity management.

* Ensuring higher transparency and efficiency of using public

funds.
* Introducing hard budgetary limits.

Despite the fact that Slovakia continues to tackle difficult tasks
concerning real consolidation in public finances and improvement of
the situation at the labour market, this country is continuously facing
with a high unemployment rate in spite of the strong economic migra-
tion. In 2007, the number of Slovak people who work abroad reached
almost 7% out of all the people who are economically active at the high-
est point, which admittedly allowed to improve statistics significantly
but it didn’t solve the main problems of the Slovak labour market —
professional activation of the unemployed, problems of transition from
school to work as well as mobilities between regions’.

Slovakia will be faced with further economic reforms, which
must be accompanied by restrictive fiscal policy in order to dampen
inflationary pressures in the process of catching-up the development
gap. It is urgent to improve the situation of the labour market, which
is characterized by high rate of structural unemployment, low mobility
and a problem of a lack of adjustment of professional skills to needs of
the market. Entering the EU, Slovakia together with Poland had the
highest unemployment rate within the entire EU.

8 H. Cwiklinski, G. Pawlowski, Systemowe i polityczne uwarunkowania
rozwoju gospodarki Stowackiej, Studia Ekonomiczne, Zeszyty Naukowe
Uniwersytetu Ekonomicznego w Katowicach Nr 213, Katowice 2015,
[Systemic and political conditioning of the development of the Slovak eco-
nomy, Economic Studies, Scientific Journals of the Economic University in
Katowice, no 213, Katowice 2015], p. 118.

9 P. Siemiatkowski, Ekonomiczne aspekty integracji wybranych paristw Europy
Srodkowo-Wschodniej, Wschodniej [ The economic aspects of thr integration
of chosen East European countries] Wydawnictwo Naukowe Uniwersytetu
Mikotaja Kopernika, Torun 2015, p. 137.
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Until now it has remained at a high level because the reforms
conducted and labour market deregulation, improved economic ef-
fectiveness but at the same time led to the creation of a considerable
number of the group of the long-term unemployed, which prevents
their activation and causes labour shortages in some regions as well as
certain professional groups'.

It may seem that the changes over the last years tend to the in-
crease in labour market regulation and the decrease of its freedom both
on the employers’ side and also employees themselves. No matter how
much the activities are positively assessed by international institutions
and the Ministry of Finance of the Slovak Republic, acknowledging
that they made the labour market flexible, they haven’t brought any
positive results so far.

Achieving the final objective by the Slovak government in term
of results of labour market reforms seems to be hardly realistic. It is
hard to expect that by 2020 the rate of long-term unemployment will
have reached 3%, with the 9.2% level of this indicatorin 2011 as well as
to increase the employment rate in the 20—64 age group to 72%, with
65.1% of this indicator in the same year'!.

The Slovak Republic experiences have proven that brave and
quick reforms may be the key to accelerate the rate of economic growth.
On the other hand, too much dependency on world economic situation
may turn out to be very harmful. Some authors pay attention to hard-
ship which is the lack of opportunities to devalue currency in times of
crisis, on the other hand, euro worked as a protective shield by reduc-
ing the influence of crisis on the Slovak economy and surely facilitated
the stabilization of financial markets!2.

10  European Central Bank, Convergence Report May 2008, p. 183—-185.
11 National Reform Programme of the Slovak Republic 2011-2014.

12 M. Nawrot, Analiza realizacji kryteriow konwergencji przez Stowacje w
latach 2004-2014. Wnioski dla Polski, Prace Naukowe Uniwersytetu
Ekonomicznego we Wroctawiu, Nr 407, Wroctaw 2015, [The analysis of
the implementation of the convergence criteria by the Slovak Republic
in 2004-2014. Recommendations for Poland, Scientific Works of the
Economic University in Wroctaw, No 407, Wroclaw 2015], p.74
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Slovakia, which presently may be considered as an important
economic partner on world markets from the “better part” of the EU, is
facing new challenges which are connected to real convergence, which
means the development of proper structural features of the economy
as well as shaping the high rate of market effectiveness, mainly in the
field of labour market and public finance together with the increase in
productivity and bridging the technological gap.

Conducting the effective loan policy which will create the risk
hedging system against the occurrence of unstable economic boom
will be the issue of high importance, under the conditions of the im-
provement of the economic situation. Both national central banks in
the Eurozone as well as the whole just being created banking union are
responsible for this task!3.
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THE SYSTEM OF SECURITY AND DEFENCE OF SLOVAKIA
AND CROSS-BORDER COOPERATION WITH POLAND

Anna Zagorska

Abstract: In this context, this article primarily aims to show the defence
system of Slovakia considering cooperation with Poland in the field
of national defence and security . The concept of cross-border coope-
ration, the historical background of cooperation of two neighbouring
countries: Poland and Slovakia have been explained. The factors en-
couraging the development of cross-border cooperation, the author
underlines in the article the Programme Interreg V-A Poland-Slovakia
2014-2020.

Keywords: Security, cross-border cooperation, military

INTRODUCTION

The armed forces are an integral element of each country, which
may be a target for another country. The defense element of a country,
basically essential, as armed forces are should be continually developed
and improved. Practically, all the countries in the world have their own
defense entities forming the bases for ensuring the sovereignty and
independence. Armed forces according to PhD Jerzy Brzeski are defi-
ned as “a specialized authority of a state reported directly to the central
executive branch, designed for deterring aggression or — if necessary
for waging an armed struggle until the political goal is achieved.”!

1 J. Brzeski, System obronnosci, sity zbrojne i instytucje bezpieczeristwa wew-
netrznego RP, Warszawa 2012, s. 20 [Brzeski J., Defence system, armed
forces and internal security institutions of the Republic of Poland, Warszawa
2012.], p. 20.
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The Slovak Republic form the NATO boundaryinthe east. Because
of the geographical location of this country, it is also an important tran-
sit area on European routes on both axes: vertical and horizontal ones.
“Determining directions of the international orientation was the basic
problem with which the consecutive Slovak governments have been de-
aling in/over the past years. In the end, a pro-Western way was chosen.
The Slovak Republic is a member of all the most important international
organizations, including Organisation for Security and Cooperation in
Europe (OSCE), the Visegrad Group, the Council of Europe, and it has
been a member of the European Union and NATO since 20042,

The first Slovak Republic Defence Doctrine, which was accepted
by the parliament on 30 June 1994, was the basis for defining security
and a defence system. Its validity has been limited since the time when
the participation in the programme, the Partnership for Peace ended,
which proves that the doctrine’s authors predicted an evolutionary
transition of the Slovak Republic from an individual model of security
into a model of collective security guaranteed by NATO3.

The defence policy of Slovakia which has been run by many for-
mer governments doesn’t establish a guarantee of safety for this coun-
try. The National Council of the Slovak Republic as the only legislative
body authorizes determinants of the Slovak defence policy. It performs
control functions concerning the president — the supreme commander
of the armed forces and the government. The National Council decides
on the war declaration and the level of financial resources allocated to
defence needs of the state.

The fundamental basis for the safety policy of the Slovak Republic
are: protection of the sovereignty, respect for rules of international law,
ensuring widespread civic defence of the country, maintaining the
Armed/Military Forces adequate to the defence needs of the country,
maintaining an appropriate balance between defence requirements

2 Bezpieczenstwo polityczne i wojskowe, pod red. A. Ciupinski i K. Malak,
Warszawa 2004, s. 11 [Ciupinski A., Malak K., (ed.) Political and Military
Security, Warszawa 2004.], p. 11.

3 http://www.nowastrategia.org.pl/charakterystyka-sil-zbrojnych-slowacji/
[/characteristic-armed-forces-Slovakia/] z dn. 4.06.2017
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of the state and its economic and social potential.* There is a feeling
among the Slovak experts that Slovakia should specialize itself in a par-
ticular area and decide on establishing combat units or else developing
e.g. military engineering, units of protection against chemical warfare
agents or sapper troops.

The basis for the operation of the Slovak defence system and
the Armed Forces are included in the constitution which ensures
parliamentary oversight over the operation of the defence system
of a state, and also possibility of using the armed forces beyond its
national borders. Since 1993, Slovakia has had to not only create its
own armed forces from scratch but also create them taking into con-
sideration basic standards of a modern army in the conditions which
haven’t favoured focusing of the state exclusively on military affairs,
because Slovakia tackled many problems connected with the dissolu-
tion of Czechoslovakia at that time. The reconstruction of the army
started still at the time of the existence of Czechoslovakia. The Act of
17" December 1992 on the Slovakian Army became the starting point
for creating the Slovakian Army defining two stages of its creation”.

In the first stage — until the end of 1992 transfer of arms and
military equipment as well as soldiers of Slovakian origin was planned
from the Czech Republic Territory, and in the second stage — until the
end of 1993 — restructuring of the army connected with a decrease
in the number of soldiers and the level of equipment was going to
be made. The concept of creating an army till 2000 was published
on 2" June 1994. The Defence Doctrine of the Slovak Republic, the
Concept of strategic defence of the Slovak Republic and the Plan of
the long-term development of the Slovak Republic Army till 2010 were
a basis for this document. The concept of creating the Slovakian army
till 2000 prolonged the period of creating the Slovakian army and de-
fined a three-stage process of its creation. The first stage was finished

4 Obronnos¢ i sity zbrojne w Europie, pod red. A. Ciupinski i K. Malak,
Warszawa 2005, s. 43 [Ciupinski A., Malak K., (ed.) Defence and armed
forces in Europe, Warszawa 2005], p. 43.

5 J. Tomaszewski, Czechy i Stowacja, Warszawa 2008, s. 30. [Tomaszewski J.,
Czech Republic and Slovak Republic, Warszawa 2008], p.30
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on 1 December 1995. It was to create a new structure of the armyin ac-
cordance with the requirements of the country’s defence capabilities®.

The aim of the second stage was to finish the process of transfor-
mation and begin the process of professionalization of the army (the
minister of defence, J. Stank announced the creation of the profes-
sional army till 2010, which was successful) 7.

The system of commanders of the Slovak army consists of three
competence levels which correspond to the levels of command: strate-
gic, operational and tactical ones.

“The Ministry of Defence, a part of which is the General Staff,
constitutes the strategic level, the headquarters of the armed forces
form the operational level, and the headquarters of the brigades, regi-
ments, battalions of the land forces, the headquarters of the air bases,
stores and devices used in logistics form the tactical level.”®

A new phenomenon of the regional cooperation are firstly, nega-
tive transformations of the safety environment. They entail growth
of interest in political and military cooperation among the countries
which similarly perceive challenges and threats to their safety and have
similar regional or global interests’. These include: cooperation within
the framework of NATO — concerns of political coherence, a failure of
the project of the EU common security and defence policy development
or the new US defence strategy.

The international and interregional cross-border cooperation
constitutes a significant element of the development policy of coun-
tries. Its fundamental aim is to eliminate the barriers which prevent
cooperation. It provides the transfer of experiences between regions of
different countries, facilitates the development of tourism, ensure the
coordination of infrastructure development on both sides of the state
border as well as the transfer of information concerning a potential

6 http://www.nowastrategia.org.pl/charakterystyka-sil-zbrojnych-slowacji/
[/characteristic-armed-forces-Slovakia/] z dn.04.06.2017

7 Jw.
8 http://www.veps.mil.sk z dn.04.06.2017

9 https://www.osw.waw.pl/sites/default/files/w_regionie_sila_1.pdf
zdn.04.06.2017
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threat (cooperation of mountain rescuers, natural disasters, especially
floods, etc.). Euro-regional'® cooperation is a special form of cross-
border cooperation in which regional and local communities partici-
pate. This form of cooperation is characterized by the highest degree
of institutionalisation of the structures of cross-border collaboration'!.

The cross-border cooperation is a form of cooperation between
countries and regions defined in the Madrid Convention as “each ac-
tion taken together and aims at strengthening and further development
of neighbourly relations between communities and regional authori-
ties of two or more of contracting parties as well as making agreements
and adopting arrangements necessary for carrying out such plans.” It
is limited by the framework of characteristics of the communities and
regional authorities in a way which is determined by the national law
of any Member State'.

Cross-border cooperation allows partners to break down long-
standing prejudices sometimes existing within local communities,
enables contacts, economic development, joint initiatives which serve
to the development of the whole region which on many occasions is
artificially divided by the state border'. Slovakia started cooperation
with Poland, whose process deepened especially during the NATO
summit in Prague and throughout the whole year 2002. Slovakia treats
Poland as its strategic partner. The military cooperation between these
two countries is governed by the agreement between the Ministries
of Defence, signed in Bratislava in 1993 (after the dissolution of

10  Thedefinition of euroregion reads as follows: it is a formal structure of cross-
border cooperation bringing together local and regional representatives as
well as social partners in the justified cases. These are legal entities, which set
objectives and have extensive possibilities for action.

11 Euroregionyjako formawspétpracy transgranicznejw Europie J. P Gwizdata*
[w:] ZESZYTY NAUKOWE UNIWERSYTETU SZCZECINSKIEGO
nr 855, Finanse, Rynki Finansowe, Ubezpieczenia nr 74, t. 2 (2015), s.
449-450 [Euroregions as a form of cross-border cooperation in Europe J.P.
Gwizdata [in] SCIENTIFIC JOURNALS OF UNIVERSITY IN SZCZECIN
no. 855, Finances, Financial Markets, Insurances no. 74, t.2 (2015),
p.449-450.

12 https://pl.plsk.eu/wspolpraca-transgraniczna z dn.04.06.2017
13 Jw.
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Czechoslovakia) and several other detailed bilateral acts. There are
regular meetings of the ministers of defence, during which problems of
the present and future safety policy in Central and Eastern Europe and
the cooperation are discussed as well as experience gained within the
implementation of the Partnership for Peace Programme is exchanged.

The bilateral cooperation between Slovakia and Poland is based
on plans on an annual basis. The plan of cooperation was signed for
the first time in 1994. They concerned, eg. cooperation of military units
operating in the border areas, military higher education institutions,
military research institutes. The joint Slovak-Czech-Polish military
brigade was to be the support for Slovakia. An idea of creating this
multinational military unit was proposed by Poland during the meet-
ing of minsters of defence of Czech Republic, Slovakia and Poland in
Bratislava in May 2001. Promoting Slovakia to aspire to become the
NATO member and conducting peace-keeping operations under the
NATO, EU and UN leadership was just the keynote. The Ministers of
Defence signed the necessary agreement on 20" September 2001, and
headquarters and military staff of the unit were officially formed on
30t May 2002. Its headquarters were located in Slovakia, and obtain-
ing the operational readiness was set for 2005”14, However, organiza-
tional and financial problems resulted in taking a subsequent decision
to dissolve the Brigade in 2004. The official agreement was signed by
the representatives of these three countries on 30" May 2005, and it
entered into force on 22" June 2005. Slovakia thus underlines the im-
portance of the principle of the solidarity of allies indicating that they
perceive security of allies as a part of the security of their own country.

The Slovak Armed Forces are one of the worst-equipped armies
in the world at the moment. Major reforms which have been imple-
mented for the last years undoubtedly have influenced negatively the
situation and the number of the Slovak military service personnel. As
Slovak experts mention — the Slovak Republic is not able to ensure the
security by using only the Slovak army, it couldn’t manage without
support of foreign armies on the battlefield.

14  http://www.strategie.net.pl/viewtopic.php?f=56&t=10103 z dn.04.06.2017
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The European Commission accepted the Interregional
Programme V-A Poland — Slovakia 2014-2020. It is the first pro-
gramme of cross-border cooperation planned for implementation on
the Polish borders for the years 2014-2020, which has been approved
by officials from Brussels. Almost 155 mln euros from the European
Regional Development Fund, will be used for implementation of proj-
ects!>. Within the programme, micro-projects will be also continued,
carried out within the framework of three umbrella projects's. Za za-
rzadzanie najwigkszym z tych projektéw odpowiadac¢ bedzie Zwigzek
Euroregion “Tatry” jako Partner Wiodacy. “Tatry” Euroregion Union
as a lead partner will be responsible for project management. Two
Upper Tiers of the Local Government in Presov and Zilina will be
Slovak partners. The value of the Tatry” Euroregion umbrella project
will be over 8.2 million euros, and 5 million euros will be available for
Polish beneficiaries of the micro-projects. Micro-projects will be car-
ried out within two priority axis: Safety and development of natural and
cultural heritage of the border areas and Development of cross-border
education and lifelong learning”.

A pillar of cooperation of both countries is the activity of the
Visegrad Group. Coordinating a common position on the specific
problems allow these countries to draw up a coherent answer to present
challenges for internal security of the region and the whole European
Union. In the second half of the year 2017, Poland will take the lead in
the Salzburg Forum, which will be a good opportunity for the further
intensive regional cooperation.

15  https://www.ewt.gov.pl/strony/wiadomosci/komisja-europejska-zatwier-
dzila-program-polska-slowacja/[/websites/news/commission-European-
accepted-programme-Poland-Slovakia] z dn.04.06.2017

16  Euroregiony dziatajace na polsko-stowackim pograniczu tj. Euroregion
Beskidy, Euroregion Karpacki, oraz Euroregion Tatry a po stronie stowackiej
Wyzsze Jednostki Terytorialne w Zilinie i Presovie odpowiadaja za wdraza-
nie mikroprojektéw, realizujac Projekty Parasolowe. [Euroregions operating
on the Polish and Slovak border areas, i.e. Beskidy Euroregion, Karpacki
Euroregion and Tatry Euroregion and on the Slovak side - Upper Tiers of the
Local Government in Presov and Zilina which are responsible for implemen-
ting micro-projects by carrying out Umbrella Projects.]

17  https://pl.plsk.eu/o-programie
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Due to the occurrence of larger and larger number of refugees
and migrants in Poland and Slovakia in recent years, integration of in-
comers with host countries is a new phenomenon for these countries.
It is an important issue because one of the elements typical of Europe,
the part of which are Poland and Slovakia after joining the European
Union, is a phenomenon of multi-ethnicity'®. Poland and Slovakia
donot agree on any automatic redistribution system, which is proposed
by the EU. They expressed their conviction that the best way of solving
problems of migrants is the concept of “flexible solidarity”. It is based
on the idea that countries choose forms of support voluntarily. Poland
are implementing this idea by, among other things, helping to protect
the external borders of the European Union and helping the conflict
victims where it is most needed, that is, on the spot°.

The cooperation of the local authorities, towns and communes
of Poland and Slovakia is well developed. The language and cultural
proximity as well as a convergence of interests in pursuit of sustainab-
le development of the local communities favours the development of
regional relations. But mechanism of intergovernmental consultations
with the Slovak counterparts constitutes a tool for developing coo-
peration on several grounds, among other things, in terms of energy,
trade and investments, security, implementation of cross-border pro-
jects. This format can be also seen in the wider context of cooperation
within the Visegrad Group, aiming at coordination of positions in the
European policy. Geographical proximity and economic, business and
social links are possible to happen providing activation and dynamic
involvement of institutions and organizations, which refer to the idea
of partnership beyond the borders in the field of their actions.

18  https://pl.plsk.eu/o-programie z dn.04.06.2017

19  https://www.mswia.gov.pl/pl/aktualnosci[the latest news]/16141, Polska-
i-Slowacja-przeciwne-automatycznej-relokacji-uchodzcow.html [Poland-and-
Slovakia-against-automatic-relocation-refugees.html z dn.04.06.2017
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ZMLUVNA VOLNOST PRED, POCAS A PRI ZANIKU ZMLUVY
0 UVEREV PODMIENKACH SR

CONTRACTUAL FREEDOM BEFORE, DURING AND AT
THE TERMINATION OF THE CREDIT AGREEMENT IN THE
CONDITIONS OF THE SLOVAK REPUBLIC

Monika Lickova

V stcasnej dobe je svet ovplyvneny prudkym rozvojom bankov-
nictva ako aj posiliiovanim postavenia bank vo svetovej ekonomike.
Banky na Slovensku, ale aj tie vo svete plnia doleZitt funkciu pri ekono-
mickych a obchodnych transakciach a povazuju sa za najvyznamne;j-
Sieho finan¢ného sprostredkovatela. Oni nam ponukajua Siroka $kalu
svojich produktov a sluzieb, ktoré st uvedené vich bankovom povoleni.

Bankové obchody, oznacované aj ako bankové zmluvy, su preja-
vom obchodnych zavizkovych vztahov medzi bankou a klientom.

Ulohou tohto prispevku je zamerat sa na obchodné zavizkové
vztahy s bankou, a to pri zmluvnom type — zmluvy o Gvere a skamat
pritomnost a ulohu zmluvnej volnosti v tomto zmluvnom vztahu pred,
pocas a pri zaniku zmluvy.

VSEOBECNE 0 ZMLUVNEJ VOLNOSTI V OBCHODNYCH
ZAVAZKOVYCH VZTAHOCH

Pravna uprava uzatvarania zmluvnych vztahov je zaloZena
na principe zmluvnej volnosti ako aj principe rovnosti t¢astnikov.

Za absolutnu zmluvna volnost pokladame skuto¢nost spo-
¢ivajucu v tom, Ze zmluvné strany sa moZu dohodnut aj odchylne
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od ustanoveni upravujdcich urcity zmluvny vztah, pripadne mdzu
uzavriet aj zmluvu nepomenovanud v obchodnych vztahoch podla § 269
ods. 2 Obchodného zakonnika a § 51 Obcianskeho zakonnika pri
obc¢ianskopravnych vztahoch. V obchodnych zavizkovych vztahoch
sa vSak Ucastnici nemozu odchylit od kogentnych ustanoveni, ktoré
st uvedené v § 261 ods. 3 Obchodného zakonnika. Zmluvna volnost
ucastnikov zmluvného vztahu sa prejavuje aj tym, Ze uzavretu zmluvu
modZu na zaklade vzajomnej dohody zmenit, zrusit alebo na zaklade
podmienok upravenych v zmluve od nej odstupit. O absolatnej zmluv-
nej volnosti vo vac¢Sine pripadov beznej praxe nemozno hovorit doslov-
ne, pretoze tato je obmedzovana poziadavkami a zamermi zmluvnych
stran, av§ak najma silnejSieho zmluvného partnera.

Jeden z principov pravnej Upravy obchodnych zavizkovych
vztahov sice definuje rovnost t¢astnikov no v praxi vSak mozno o tej-
to rovnosti polemizovat, hlavne zo strany silnych subjektov na trhu,
napr. banky ako silné finan¢né institacie.

Spominany princip rovnosti tcastnikov zmluvného vztahu vSak
nemozno vykladat tak, Ze obe strany maja Uplne rovnaké, t.j. totozné
postavenie. Pri niektorych bankovych zmluvach alebo napriklad aj li-
zingovych zmluvach spravidla nemaju obe strany rovnaké postavenie,
lebo pre uzavretie takejto zmluvy si jedna strana (banka alebo lizingova
spolo¢nost) vyZaduje stihlas napriklad so vSeobecnymi alebo obchodny-
mi podmienkami k zmluve, ktoré neupravuju vzdy rovnaké postavenie
Ucastnikov. Je to charakteristické najma v pripadoch, ak jeden subjekt
poskytuje tver, to v8ak len za podmienok takého zabezpecenia, ktoré
sam navrhuje. Tieto podmienky vSak predstavuji ochranu poskytova-
tela financného zabezpecenia. Rovnost ucastnikov sa v tomto pripade
prejavuje tak, Ze druh4 strana nemusi navrhované podmienky prijat.

Princip zmluvnej volnosti sa prejavuje v dvoch smeroch:

1. v slobodnom prave kazdého subjektu (vo vSeobecnej rovine
ucastnika pravneho vztahu) rozhodnut sa, ¢i a s kym prislusnu
zmluvu uzatvorti,

2. vprave slobodne si urcit (dohodnut) obsah tejto zmluvy.
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Oba spominané smery tohto principu sa opieraju o vSeobecnu

zéasadu, na ktorej stoji celé sukromné pravo- sikromnopravne subjekty
maju opravnenie samostatne rozhodovat o svojom pravnom postaveni.
Subjekty podrobujice sa obchodnopravnej tprave, sa sami rozhoduju,
¢i uzatvoria zmluvu a s kym ju uzatvoria, zasadne teda neplati princip
kontraktacnej povinnosti, t.j. povinnosti uzatvorit ur¢itd zmluvu, prip.
uzatvorit ju len s ur€itym a teda uréenym zmluvnym partnerom.

Podla sucasného znenia Obchodného zakonnika existuje povin-

nost uzatvorit zmluvu pre toho Gc¢astnika obchodnopravneho vztahu
podnikatela, ktory vystupuje na strane oferty - ponuky, v nasledujtcich
pripadoch:

L.

II.

Ak ide o povinnost dobrovolne prevzatd, a to bud na zaklade
zmluvy o budtcej zmluve (ustanovenia § 289 anasl. Obchodného
zakonnika), alebo na zaklade vyhlasenia verejnej obchodnej su-
taze (ustanovenia § 289 nasl. Obchodného zakonnika), s vynim-
kou, ak si takyto vyhlasovatel vyhradil pravo odmietnut vsetky
predloZené navrhy.

Ak ide o povinnost ulozend pravnym predpisom — vznik takejto
povinnosti je pravidelne viazany na splnenie prislusnych prav-
nych podmienok stranou, ktora uzatvorenie zmluvy na urcité
plnenie pozaduje strane poskytujicej tovar, sluzby alebo iné
plnenia dodavatelovi. To m4 vyznam najmai v pripade, kde ide
napr.: o prepravu Statnych zasielok postou, o dodavku elektriny,
o0 dodavku plynu, o dodavku tepla, a pod.

[II. Ak p6jde o subjekty so zvla§tnym postavenim, napriklad:

investi¢né spoloc¢nosti, fondy a penzijné fondy, ktoré st povinné
uzatvorit s bankou depozitarsku zmluvu,

v pripade slobodnych povolani (advokati, Zivnostnici, tlmoc¢-
nici, atd.) je zakotvena povinnost pred zac¢iatkom vykonu pod-
nikatelskej ¢innosti uzatvorit zmluvu o poisteni zodpovednosti
za spdsobentl $kodu, ktora by savisela s vykonom toho ktorého
slobodného povolania.
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Pre okruh obchodnych zavizkovych vztahov je otazka slobo-

dy v uréeni obsahu zmluvy dana tou skuto¢nostou, zZe jej icastnici sa
modzu volne rozhodnut:

ktory z vyslovne upravenych zmluvnych typov sikromného pra-
va si pre Upravu vlastného pravneho vztahu zvolia, resp. ¢i sa pri
takejto tprave odchylia od dispozitivnych noriem pre ten-ktory
zmluvny typ,

¢isi, za podmienok stanovenych ustanovenim § 262 Obchodného
zékonnika., zvolia k tprave svojho zavizkového vztahu zmluvu
v rezime obc¢ianskeho alebo obchodného prava,

¢i si rozhodnt upravit svoje vzajomné prava a povinnosti inomi-
natnou zmluvou.

Na druhej strane v3ak platia aj nasledovné zakladné zakonné

obmedzenia:

nie je mozné urcit obsah zmluvy v rozpore so zakonom,
t.j. aby dohodnuty obsah zmluvy bol v zmysle ustanovenim
§ 39 Obcianskeho zakonnika

nie je mozné uzatvorit inominatnu zmluvu, ak je vdanom pripa-
de pre ur¢ita skupinu pravnych vztahov predpisany zakonodar-
com upraveny zmluvny typ.

nie je mozné volit medzi zmluvou v obchodnopravnom rezZime
a zmluvou v rezime Obcianskeho zakonnika za situacie, ked je
aplikacia Obchodného kédexu povinne predpisana t.j. v pripade
absolutnych obchodov.

nie je mozné uzatvorit zmluvu s neurc¢itym obsahom, t.j. ak by
uréenie obsahu zmluvy — povahy plnenia, jeho rozsahu alebo
odplaty spocivalo vyhradne na Iubovdli jedného

ucastnika. (Jakubovic, 2006, s. 19).

Pre uplnost informacii je potrebné doplnit ta skutocnost, Ze

v obchodnom styku tak aj v obc¢ianskopravnom moéze byt zmluvna
volnost limitovana faktickym stavom pomerov. Ide najmi o pouZivanie
obchodnych podmienok a formulérov, teda vopred pripravovanych
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zmluvnych formuléarov pouzivanych v aplika¢nej praxi ¢asto najmé zo
strany kapitalovo silnych podnikatelov (situacia v bankovnictve, pois-
tovnictve, doprave, atd.).

PRAVNA UPRAVA ZMLUVY 0 UVERE

Uver je v sti¢asnosti rovnako dolezitym ekonomickym pojmom,
ako aj pravnym. Je délezitym nastrojom trhovej ekonomiky, bez ktoré-
ho je fungovanie trhového hospodarstva nepredstavitelné.

Uver vymedzuje viacero pravnych predpisov, ako napriklad z-
kon o bankach a zakon o spotrebitelskych tveroch a pod.

Zakladna pravna aprava averu v slovenskom pravnom poriadku
je obsiahnuta v Obchodnom zakonniku.

Zmluvou o uvere sa zavizuje veritel, Ze na poziadanie dlzZnika
poskytne v jeho prospech penazné prostriedky a do urcitej sumy, a dlz-
nik sa zavdzuje poskytnuté penazné prostriedky vratit a zaplatit roky
(§ 497 Obchodného zakonnika).

Zmluva o uvere zaklada medzi zmluvnymi stranami zavidzkovy
vztah, ktory sa bez ohladu na povahu Gc¢astnikov bude vzdy spravovat
ustanoveniami Obchodného zakonnika, kedy ide o tzv. absolutny ob-
chod podla § 261 ods. 3 pism. d) Obchodného zakonnika.

Jej subjektmi moéZu byt podnikatelia, ale aj fyzické osoby nepod-
nikatelia. Kogentnym ustanovenim je len § 499 Obchodného zakon-
nika, podla ktorého mozno za dojednanie zavizku veritela poskytnuat
finan¢né prostriedky pozadovat odplatu, len ak je ich poskytovanie
predmetom podnikania veritela. Ide teda o odplatnti zmluvu, odplata je
v zmluve vyjadrena dlZnikovym zavézkom platit aroky za poskytnutie
penaznych prostriedkov. Prevaznu ¢ast ustanoveni zmluvy o Gvere si
mozu zmluvné strany dohodnut odchylne od pravnej Gpravy stanove-
nej zdkonodarcom v Obchodnom zakonniku.

Zmluva o uvere nie je vyluéne bankovou zmluvou, kedZe v posta-
veni veritela ju moze uzavriet ktorykolvek podnikatel.

Zmluva o uvere ma konsenzualnu povahu, lebo vznika jej uzavre-
tim. Na jej zaklade vznika zavazok veritela poskytnut dlZnikovi finan¢-
né prostriedky.
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Veritel je vSak povinny splnit tento zavézok az na zaklade ukonu
dlZnika, ktorym poZiadaveritela o poskytnutie finan¢nych prostriedkov.

Na vznik zavdzkového pravneho vztahu z tejto zmluvy postacuje
dohoda zmluvnych stran o podstatnych ¢astiach zmluvy.

Tym sa zmluva o Gvere zaroven odliSuje od zmluvy o pdzicke
upravenej v ustanoveni § 657 a nasl. Obc¢ianskeho zakonnika., ktora
ma charakter realneho kontraktu a okrem zmluvnych stran o podstat-
nych ¢astiach zmluvy sa na vznik zavizku z nej vyZaduje aj skutocné
odovzdanie predmetu poZzicky.

Okrem tohto zasadného rozdielu maju uvedené zmluvné typy
rozdielne podstatné Casti, kedZe pojmovym znakom zmluvy o p6Zicke
nie je urocenie pozi¢anej sumy. NavySe predmetom p0Zi¢ky nemusia
byt iba peniaze, ale aj iné veci uréené podla druhu.

Zavézok zo zmluvy o tvere vznikd dohodou o jej podstatnych
naleZitostiach, ktorymi su:

a) oznacenie zmluvnych stran - veritel a dlznik,

b) urcenie veritela, ktory prevzal zavazok na poskytnutie averu,

c) urcenie vysky uveru,

d) urcenie dlznika, ktory ma zavazok poskytnuty aver splatit,

e) dohoda o arokoch, ktoré je dlznik povinny zaplatit. (Patakyova,
2010, s. 982).

Na platné uzavretie zmluvy o tivere sa nevyZaduje pisomna forma
a taktieZ nemdze byt poskytnuty bezdroény tver.

VySka troku nemé uréenu hornt hranicu, nesmie vSak byt v roz-
pore s dobrymi mravmi.

Zmluvna volnost moZe byt sledovana v tom, Ze Ziadatel, teda
osoba dlznika sa moze dobrovolne rozhodnt, s kym uzatvori zmluvu
o uvere.

Zakonodarca oznacuje ucastnikov zmluvy o dvere pojmami
veritel a dlznik. Ak je veritelom zo zmluvy banka, bude obvykle v sa-
lade s ustanovenim § 273 ods.1 Obchodného zakonnika ¢ast obsahu
zmluvy inkorporovana v jej iverovych podmienkach, na ktoré zmluva
odkazuje a ktoré k nej budu priloZené.
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Pokial sa zmluvné strany nedohodli inak, maju zmluvné do-
jednanie prednost pred znenim tverovych podmienok (§ 273 ods. 2
Obchodného zakonnika).

Pri bankovych tveroch st pri uzatvarani zmlav pouZivane ¢asto
formulare vypracované tou — ktorou bankou.

Postavenie zmluvnych stran pri zmluve o Gvere ma int povahu pri
uzavierani zmluvy a ind povahu pri poskytnuti finanénych prostriedkov.
KedZe z konsenzualneho charakteru tohto zmluvného typu vyplyva, zZe
na vznik zavizkového vztahu z Gverovej zmluvy sa nevyzaduje redlne
¢erpanie uveru dlznikom, mozno mat o spravnosti oznacenia ucastni-
kov tohto vztahu (veritel-dlznik) v ur¢itych fazach pochybnosti.

Pri uzavreti zmluvy veritel spravidla banka, ale aj iny subjekt ma
postavenie dlznika, lebo je povinna plnit dohodnuty zavizok poskytnut
uver druhej zmluvnej strane. Do momentu poskytnutia dohodnutych
penaznych prostriedkov, ma pohladavku voci druhej zmluvnej strane
buduci dlznik. D1Znik méze vyuzit dohodu o poskytnuti iveru v celom
rozsahu, alebo len v jej ¢asti. Druh4 strana sa stdva dlznikom az v ¢aso-
vom okamihu, ak prevezme od veritela finan¢né prostriedky.

Tzv. zdvojeny status veritela a dlZnika, v ktorom sa nachadza-
ju ucastnici tejto zmluvy, vyplyva zo synalagmatickej povahy zmluvy
o avere.

Zakladné ustanovenie kazdého zmluvného typu ma kogentny
charakter (§ 263 ods. 2 Obchodného zakonnika), preto je vylucené,
aby sa zmluvné strany v zmluve o Gvere dohodli na bezuro¢nom po-
skytnuti penaznych prostriedkov. Takato zmluva by mala charakter
inominatneho kontraktu podla § 269 ods. 2 Obchodného zakonnika.

Dohoda o plateni trokov musi byt vzdy sucastou zmluvy o Gvere.
Zmluvné strany sa mozu dohodnut na vyske troku vyjadrenim urcitej
sadzby aroku, ale aj odkazom na v§eobecné obchodné podmienky ban-
ky, ktoré sa prehldsenim oboch zmluvnych stran stanti nedelitelnou
sucastou zmluvy a ur¢uji podmienky platenia a vySku drokov.

Dohodnuté troky su sucastou penazného zavizku veritela.
Dlznikovi vznika povinnost poskytnuté finan¢né prostriedky vratit
a zaplatit aj dohodnuty trok. DlZnikovi vznika povinnost platit troky
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od doby poskytnutia peniaznych prostriedkov, ktoré mu boli pripisané
na ucet alebo poskytnuté v hotovosti.

Splatnost zavazku platit iroky vznika spolu so zavizkom vratit
pouZzité penazné prostriedky. Ak sa zmluvné strany nedohodni na inej
dobe splatnosti, pri lehote na vratenie dlh3ej ako rok, plati, Ze aroky st
splatné koncom kalendarneho roka.

Zmluvné strany moZu zmluvu vypovedat v dohodnutej lehote. Ak
si nedohodli vypovednu lehotu, méZe dlznik vypovedat zmluvu o Gve-
re okamzite a veritel ku koncu nasledujuceho kalendarneho mesiaca
po mesiaci, v ktorej bola vypoved dorucena.

Veritelovi vznikd zo zakonnych dovodov pravo na odstupe-
nie od zmluvy v pripade zabezpecenia zavdzku vratenia penaznych
prostriedkov, ak ddjde k zaniku zabezpecenia alebo jeho zhorSeniu
a zo strany dlznika nedojde k jeho doplneniu na povodny rozsah ani
po uplynuti veritelom poskytnutej primeranej lehoty.

Dévodom na odstupenie od zmluvy je aj omeSkanie dlznika s vra-
tenim viac ako dvoch splatok alebo s meskanim jednej splatky, ktoré
trva dlhSie ako tri mesiace.

Veritel je opravneny odstupit od zmluvy aj pri poruseni dohody
o ucelovom poskytnuti tveru dlZnikom, alebo ak ich na dohodnuty tcel
nie je mozné pouZit.

Pri odstapeni od zmluvy veritelom, vznika dlZnikovi zavizok
vratit pouzité a nesplatené penazné prostriedky aj s urokom do ich
zaplatenia. (Skrinar a kol., 2009, s. 238).

ZMLUVNA VOLNOST PRED UZAVRETIM ZMLUVY 0 UVERE

V zaujme klientov ako,,slabSich® zmluvnych stran by malo byt
ovplyvnenie zmluvnej volnosti vo faze pred uzavretim zmluvy o Gvere.

Zmluvna volnost spo¢iva najmd v moznosti vybrat si slobod-
ne zmluvnu stranu, s ktorou klient zmluvu uzatvori. V praxi je vSak
budicim klientom predlozeny bankovy formular, v ramci ktorého
dojednanie zmien v fiom je velmi obtiaZne. Ide najmi o pouzivanie
obchodnych podmienok a formularov, teda vopred pripravovanych
zmluvnych formuléarov pouzivanych v aplika¢nej praxi ¢asto najmé zo
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strany kapitalovo silnych podnikatelov s pevnym postavenim na trhu
v naSom pripade hlavne zo strany banky.

V pripade, zZe sa fyzické alebo pravnické osoby rozhodnu pre
niektoru z foriem Gverového financovania svojich potrieb, je potrebné
sa pripravit na zdihavy proces jednania o tvere, ktory nezriedka trva aj
niekolko mesiacov v zavislosti od povahy konkrétnej situécie, o¢akava-
ni a pripravenosti spinat podmienky, ktoré banka bude vyzadovat.

Etapa pred uzavretim zmluvy o tvere by mala byt najpodstatnej-
Sia z hladiska jednania podmienok zmluvy, ktoré vyznamne ovplyvnia
prava a povinnosti zmluvnych stran. MoZeme to povaZovat za urcity
prejav zmluvnej volnosti v obchodnych zavizkovych vztahoch s ban-
kou. Proces mozno rozdelit do niekolkych etap:

ETAPA SKUMANIA ZIADOSTI 0 POSKYTNUTIE UVERU

Klienti uchadzajuci sa o Gver sa musia obratit na banku so Zia-
dostou o jeho poskytnutie.

Pisomna ziadost o aver tvori zaklad pre:

e preverenie uveru z hladiska vhodnosti prijemcu tiveru —t. j. sposo-
bilosti klienta uzatvarat iverové obchody.

e preverenie tveru z hladiska schopnosti prijemcu tiveru —t. j. schop-
nosti klienta splnit, zavizky z averového vztahu, t.j. uhradit
uroky a splatky averu podla podmienok stanovenych v Gverovej
zmluve.

Tato prva etapa jednani o Uvere sa zvy¢ajne zacina Gstnym pre-
jednavanim za ucelom oboznamenia sa banky o zameroch klienta.
Hlavne pdjde o vymedzenie zakladnych parametrov Giveru, ktorymi sa
vySka Gveru, predpokladané splatnosti tveru, ucel tveru, ponukané
a pozadované zaruky a druh tveru.

ETAPA ZABEZPECENIA UVERU

Hlavnym vyznamom zabezpecenia tiveru je predchadzat a zame-
dzit moznym stratam bank v pripade platobnej neschopnosti klientov.
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Zabezpecenie (zaruka) iveru umoziuje bankam uplatnit naroky
voci dlznikovi alebo tretej osobe a dosiahnut nahradu Gverovej alebo
urokovej pohladavky.

Na zabezpecenie bankového uveru je najcastejSie pouzivané
rucenie, bankova zaruka, zalozné pravo k nehnutelnej veci, zaloZzné
pravo k hnutelnej veci, zalozné pravo k pohladavke a zalozne pravo
napriklad k cennym papierom. Za problém zmluvnej volnosti v tejto
etape jednania o uzatvoreni korektnej zmluvy o uvere je adekvatnost
bankového zaistenia uveru. Aj v tomto pripade je mozné pozorovat
dominantné postavenie bankovych subjektov na trhu voci klientom.
Vyplyva to aj z legislativnej apravy, konkrétnejSie zo zdkona o ban-
kach, kde musi byt hypotekarny aver zabezpeceny zaloZnym pravom
banky k tuzemskej nehnutelnosti, ktorej hodnotu ur¢i banka. Banka
je viazana podla zdkona o bankach len vlastnym ohodnotenim ne-
hnutelnosti. (§ 73 zakona ¢. 483/2001 Z. z. o bankéach).

Existuje niekolko prikladov, kedy klienti na zabezpecenie tveru
a zabezpecenie splnenia zavédzku zaloZili napr. nehnutelnost, ktorej
hodnota bola niekolko nasobne vy$Sia ako samotna vyska uaveru.
Mozno to povazovat za nekorektné a vypocitavé zo strany poskytova-
tela Giveru z hladiska moZného obohatenia sa na ikor dlZznika v pripade
neschopnosti splacat tver.

Aby sa predislo negativnym situacidm a problémom, je potrebné
skor ako sa rozhodnu klienti podpisat zmluvu o tvere, dokladne si ju
preStudovat a dat si bankou pripadne inou spolo¢nostou poskytujucou
uver, vysvetlit vSetky nejasné ustanovenia. Najvacsiu pozornost je po-
trebné venovat tym ustanoveniam, ktoré su pisané drobnym pismom.

ETAPA SPLACANIA UVERU

Vybrat si spdsob splacania Gveru zavisi predovsetkym od doho-
dy zmluvnych stran, od druhu Gveru a jeho pouzitia. Uver je mozné
splatit splatkou jednorazovo, pripadne v niekolkych pravidelnych ¢i
nepravidelnych splatkach podla dohody. Princip zmluvnej volnosti sa
uplatiiuje aj v tom, Ze pri tvere klient ma moZnost volby medzi pohyb-
livou trokovou sadzbou a fixnou tirokovou sadzbou, ¢o nasledne moze
ovplyvnit spdsob splacania tiveru.
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Klienti si teda mézu vybrat fixaciu arokovej sadzby, ¢o znamena,
Ze pocas vopred dohodnutého obdobia sa splatky iveru nezmenia, lebo
sa nebuda menit troky tiveru.

Vyhodou fixacie je, Ze ked splacame Gver a trokové sadzby sa
zvySia, my to pocas celého obdobia fixacie nepocitime.

Ako klienti platime tie uroky, ktoré sme si s bankou dohodli
pri podpise tiverovej zmluvy, pripadne v okamihu, ked sme si fixaciu
po uplynuti predchadzajucej predlzovali. Opacéna situdcia moze nastat
taka, Ze pocas fixacie urokové sadzby sa na trhu znizia a my budeme
pocas celého obdobia fixacie platit vy$Sie aroky. To je nevyhoda fixacie.

Ak sa ale Ziadatel iveru rozhodne pre pohyblivi trokovi sadzbu,
ta byva spravidla niz$ia ako fixna, moze sa poc¢as doby trvania uveru
menit, a tym aj vyska splatok tiveru v buddcnosti.

ETAPA UZAVRETIA UVEROVEJ ZMLUVY

Na zaklade uskuto¢nenych analyz Gveru schopnosti a Gveru
vhodnosti klienta, posudeni zaruk, zvazenia sposobu splacania Gveru
a stanovenia ceny Uveru vypracuju pracovnici banky navrh na poskyt-
nutie averu, ktory je predkladany k postideniu tverovému vyboru alebo
uverovej komisii prislusnej pobocky alebo centraly banky. Po kladnom
posudeni Gverového nadvrhu banka klientovi predklada navrh uverovej
zmluvy v zmysle ustanoveni Obchodného zakonnika.

ETAPA PLNENIA ZMLUVNYCH PODMIENOK

Okamczite ako banka poskytne aver po splneni stanovenych pod-
mienok, dohody zmluvnych stran na podstatnych naleZitostiach zmlu-
vy o uvere a schvaleni navrhu na poskytnutie iveru bankovou komi-
siou, uskutoc¢nuje v stanovenych terminoch kontrolu plnenia Gvero-
vych podmienok, pri¢om sa zameriava predovsetkym na:

 schopnost klienta dosiahnut svoje peniazné zavazky (t. j. ¢i splat-
ky tiverov a trokov st realizované v stanovenych terminoch),
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o Ucelové pouZitie tveru,

o celkovu finan¢nu situéciu klienta na zaklade predkladanych
uctovnych a Statistickych vykazov, pripadne dal$ich vyZiada-
nych podkladov a hléseni,

* plnenie dalsich podmienok stanovenych bankou pri poskytnuti
uveru.

ZMLUVNA VOLNOST POCAS A PRI ZANIKU ZMLUVY 0 UVERE

Otazka zmluvnej volnosti po uzavreti zmluvy o Gvere je nanajvys
komplikovana. KedZe v etape pred uzatvorenim zmluvy boli dojednané
zmluvné podmienky a taktiez prijaté vSeobecné obchodné podmienky,
na ktoré sa banka odvolava a s ktorymi obidve zmluvné strany vyjadrili
svoj suhlas. Zmluvné volnost je teda po uzavreti zmluvy o Gvere vyraz-
ne obmedzend, nemozno ju v§ak Gplne vylucit.

Jednym z problémov, ktory je mozno pozorovat pri verovom
vztahu, je Uprava prav a povinnosti banky a klienta v Case refixacie.

V praxi sa ¢asto stava, ze klienti ako,,slabsia“ zmluvna strana pri
obnove urokovej sadzby akceptuju akukolvek vysku bez vyhrad a nie st
k ponuke, ktora pride z banky dostato¢ne kriticky a prijmu informaciu
0 zmene urokovej sadzby ako definitivny fakt. Tym sa v8ak mozu pri-
pravit o moZnost zmenit podmienky Gveru, ktory bol neraz uzatvarany
v nevyhodnych podmienkach. Takyto stav je umozneny a do urcitej
miery zapriineny aj zmluvne slabou vyjednavacou poziciou klienta pri
stanovovani novej sadzby, nakolko sadzba nie je uréena transparentne.

Transparentnejsie uréovanie a komunikovanie o obnove uroko-
vej sadzby spolu so zjednoduSenim moznosti prechodu klienta do inej
banky v ¢ase refixacie by zlepSilo vyjednavaciu poziciu klienta.

Klienti by mali k hypotéke a k obnove trokovej sadzby pristupo-
vat zodpovednejSie a mali by sa o Gvery starat, strazit si vyro¢né obnovy
urokovej sadzby, s bankami vyjednavat a ovplyviiovat mieru zmluvnej
volnosti po¢as zmluvy o ivere vo svoj prospech.
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ZAVER

V praxi je beznym javom, Ze klienti mnohokrat neskamaju
dosledne a podrobne podstatné ¢asti zmluvy a zmluvné podmienky
jednotlivych bank a uzatvaraju zmluvy o tvere v bankach s dobrym
menom, alebo skdr v bankach blizko svojho bydliska.

Vzhladom na $irokt zmluvnu volnost, na ktorej spo¢iva Obchodny
zékonnik, si moZu strany v zmluve dohodnut akékolvek vedlajSie dojed-
nania, za u¢elom bliz§ieho vymedzenia vzajomnych prav a povinnosti,
pokial nie s v rozpore s kogentnymi ustanoveniami Obchodného za-
konnika., ani ich neobchadzaju.

Pojde predovsetkym o rozne dolozky, ktoré st najviac dojednava-
nou sucastou obchodnych zmlav. Prave na zaklade uvedenych skuto¢-
nosti, by mali klienti vyuzivat moZnosti, ktoré im poskytuju zakonné
ustanovenia Obchodného zakonnika a neuzatvarat bankové zmluvy
bez preStudovania svojich prav a povinnosti.

Bankovnictvo podla nasho nazoru smeruje k vac¢sej uniformi-
te, kedy princip zmluvnej volnosti je az na par vynimiek obmedzeny
a klienti bud akceptuju a sthlasia s navrhom predloZenej zmluvy ban-
kou a vznikne zmluvny vztah, alebo nevznikne v pripade nesthlasu.

Je potrebné njjst novu rovnovahu medzi faktickou nerovnostou
klientov a zasadou rovnosti.

Obchodny zakonnik ako aj Obciansky zakonnik su zaloZené
na principe zmluvnej volnosti, ale prax potvrdzuje nieco iné.

V zavizkovych vztahoch medzi klientom a bankou dochédza
k vyraznému obmedzeniu zmluvnej volnosti na strane klienta.

Podla nas je nutné riesit toto obmedzenie v zaujme ochrany kli-
enta ako slabsej zmluvnej strany.

Sucastou casto sklonovanej rekodifikacie Obc¢ianskeho zakon-
nika, alebo tvorbe novych pravnych predpisov resp. novelizovanych
zakonov, by mal zdkonodarca jednoznacne zohladnit postavenie a za-
ujmy klientov bank, ako aj postavenie samotnych bank.

Myslime si, Ze to bude potrebné aj z hladiska narastajiceho na-
pétia a nedovery u ludi vyplyvajucej z neprehladnosti pravnej ipravy
bankového systému.
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V zavere by sme poznamenali, Ze klienti s ¢asto rafinovane, ale
niekedy celkom jednoducho a najmad ich finan¢nou neznalostou dobro-
volne oberani o ich peniaze.

Tymto prispevkom z ddvodu bliz§ieho oboznamenia sa s prob-
lematikou sme chceli poskytnut odborny néhlad laickej verejnosti
na predmetnu problematiku. V tejto skimanej oblasti sa autorka snazi
preukazat a priniest cenné a vyuzitelné informéacie pre vSetkych, kto-
rych tato problematika zaujima.
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POTREBA CELOZIVOTNEHO VZDELAVANIA
A PREHLBOVANIA KVALIFIKACIE LUDSKYCH ZDROJOV
V STATNEJ SPRAVE NA SLOVENSKU

THE NEED OF LIFELONG LEARNING AND IMPROVING
THE QUALIFICATION OF HUMAN RESOURCES
IN THE STATE ADMINISTRATION OF SLOVAKIA

Katarina Sokova

UvoD

Moderna verejné sprava dnesnej doby je rozsiahlou organizac-
nou Struktarou, ktora svojimi krokmi ovplyviuje Zivot ¢loveka. Verejna
sprava je vysoko sledovanym a ddlezitym odvetvim v Zivote kazdého ob-
¢ana. Statna sprava, ako sucast verejnej spravy, je kla¢ovym nastrojom
nasej krajiny, nakolko zaistuje ako fungovanie a rozvoj spolo¢nosti,
tak aj vladu prava. Aby bol zaisteny kvalitny a efektivny vykon verejno-
pravnych ¢innosti, mali by byt na zamestnancov Statnej spravy kladené
Specifické poziadavky. Ide najmi o profesionalnost a preciznost, ako aj
zodpovednost vo¢i obéanom, rychle a spravne rozhodnutie v poskyto-
vani sluzieb a vyuzivani dostupnych zdrojov.

Postavenie Statnych zamestnancov v demokratickej spolo¢nosti
zohréva vyznamnu ulohu a verejnost si zacina stale viac uvedomovat
dolezitost Statnej spravy pre svoje fungovanie. Odbornt kvalifikaciu
zamestnancov §tatnej spravy povazujeme za jednu zo zakladnych pod-
mienok jej tspesnej ¢innosti a vnimame ju ako sucast koncepcie roz-
voja ludskych zdrojov vo verejnej a §tatnej sprave. Spravne fungovanie
jednotlivych zloZiek verejnej spravy je zavislé prave od oblasti ludskych
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zdrojov, t.j. od ludi, ktori zabezpecCuju Statnu spravu, su zamestnan-
cami jednotlivych inStitucii na réznych arovniach. Ludsky faktor je
vychodiskovym atribatom rozhodujtacim o kvalite a vysledkoch prace
fungovania §tatnej spravy. Problémom kvality riadenia v §tatnej sprave
je aj nedostatocne prepracované celoZivotné vzdelavanie a odbornost
jej zamestnancov.

Prispevok sa zaobera jednym z problémov, ktorym celi verej-
na sprava na Slovensku a tym je nedostatocna odborna kvalifikacia
zamestnancov §tatnej spravy a potreba celozivotného vzdelavania
Statnych aradnikov. Cielom prispevku je poukazat na vybranu proble-
maticku oblast riadenia Iudskych zdrojov v Statnej sprave a to potrebu
celozivotného vzdelavania a prehlbovania kvalifikacie zamestnancov.

STATNA SPRAVA AKO VYZNAMNA ZLOZKA VEREJNEJ SPRAVY

Verejnd sprava predstavuje poskytovanie spravnych cinnosti
suvisiacich s poskytovanim verejnych sluZieb na ustrednej, regionalnej
a miestnej Urovni, a to v rozsahu povazZovanom za nevyhnutny a ucelny.
Verejna sprava patri neodmyslitelne k zasadnym funkcidm moderného
Statu a chape sa predovsetkym ako sluzba ob¢anom (v SirSom slova
zmysle zahrnuje aj funkcie ochranné, vychovné, zasahové a donuco-
vanie). Takéto vnimanie ma skuto¢ne vychodiskovy vyznam pre vyme-
dzenie vSetkych funkecii, principov a metdd ¢innosti verejnej spravy ako
celku a ich jednotlivych organov a pracovnikov. Neexistuje jednotné
vymedzenie pojmu verejna sprava a pre ucely tohto ¢lanku je verejna
sprava vniman4 ako usporiadany stibor inStitucii a organov, ktoré vyko-
navaju spravnu ¢innost savisiacu s poskytovanim verejnych sluzieb, ria-
diacich a zaistujucich verejné zalezitosti na miestnej a centralnej arovni.

Verejna sprava pozostava z troch zakladnych zloZiek a to Stat-
nej spravy, samospravy a verejnopravnych instittcii. Statnu spravu
vnimame ako sustavu $tatno-politického riadenia zamerant na bez-
prostrednu a prakticku realizaciu funkcii Statu na baze pravnej regu-
lacie.,,Stdtna sprdva predstavuje relativne samostatny a pritom velmi
délezity druh cinnost Stdtu® (Schavel a kol., 2008, s. 35). OdliSuje sa
od inych druhov ¢innosti $tatu tym, zZe realizaciu uloh a funkcii Statu
zabezpecuje bezprostrednym spdsobom. Ide o jednu z primarnych
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zloziek verenej spravy. Termin Statna sprava je jeden zo zadkladnych
pojmov spravneho prava a vychadza z podstaty ako,,sucasti riadenia
spolocnosti, ale skiima ju ako osobitny druh $tdtnej ¢innosti“ (Skultéty,
2000, s. 24). Jedna sa o najrozsiahlejsi druh Statnej ¢innosti, t.j. Statna
sprava tvori najvyznamnejsiu sucast verejnej spravy. Vychodiskom je
zabezpecenie realizacie vSetkych funkcii $tatu a organy Statnej spravy
plnia prevaznu ¢ast uloh zabezpecovanych §tatnymi orgdnmi. Vykonné
a nariadované ¢innosti s zverené jej roznym organiza¢nym formam
a organom (Tej, 2011). V jednoduchosti povedané, §tatna sprava za-
istuje prevod politickych vizii do praktického fungovania spolo¢nosti.

Jednou z primarnych faktorov kvality vykonu Statnej spravy je
otazka ludskych zdrojov potrebnych pre fyzické zaistenie spravnych
¢innosti.

RIADENIE LUDSKYCH ZDROJOV V STATNEJ SPRAVE

Dnes$né ponatie riadenia ludskych zdrojov,,prisudzuje ludskym
zdrojom (ludom) a riadeniu ludskych zdrojov (riadenie a vedenie ludi)
zvldStny vyznam, ked povazuje ludské zdroje za najdoleZitejsi zdroj or-
ganizdcie a riadenie ludskych zdrojov za najdoleZitejSiu oblast riadenia
organizdcie“ (Sikyt, 2014, s. 53). Teda pod pojmom ludské zdroje sa
skryvaju Iudia so svojimi znalostami, skisenostami, vedomostami
a schopnostami. Rada autorov sa zhoduje na tom, Ze prave ludské
zdroje ovplyviuju hodnotu organizacie v daleko va¢sej miere ako jej
technologické, materidlne ¢i finanéné vybavenie. Taktiez kvalita verej-
nej spravy uzko koreluje s ludskymi zdrojmi, odvija sa od otvorenosti,
ochoty, kvalifikovanosti, kompetencii a produktivity zamestnancov.

Pre kvalitny vykon Statnej spravy je potrebné, aby v jej instita-
ciach boli zamestnavani zamestnanci dostato¢ne vzdelani a odborne
pripraveni na vykon verejnej spravy, dalej [udia stotoznujuci sa s cielmi
a ulohami $tatnej spravy v urc¢itom spolocenstve, ob¢iansky bezthonni
a zodpovedni. Pri vzdelavani zamestnancov Statnej spravy musi byt
doraz kladeny nielen na odbornost, ale aj na ich celkové spravanie
a dalSie schopnosti, aby mohla §tatna sprava fungovat tak, ako ma.
Zamestnanci Statnej spravy by mali disponovat znalostami nielen or-
ganiza¢nymi, ale aj komunika¢nymi. Taktiez by mali pri vykone svojej
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Cinnosti uplatiiovat etické principy spravania a vediet zvladat stresové
a krizové situacie. Napriek poziadavkam, ktoré s kladené na Statnych
zamestnancov, sa v praxi v mnohych pripadoch stretdvame s tym, zZe
tieto predpoklady u zamestnancov absentuju — Uplne alebo Ciastocne.
Riadenie ludskych zdrojov v §tatnej sprave je priamo zavislé na prav-
nom i politickom prostredi.

Medzinarodné inStitdcie Organizacia Spojenych narodov
(OSN) a Organizacia pre hospodarsku spolupracu a rozvoj (OESCD)
zdoraziuju, zZe k posilneniu potencialu a efektivity verejnej spravy je
nevyhnutné investovat do kvalifikacie tradnikov $tatnej spravy a vyu-
zivat motivaciu k zvySovaniu ich vykonu.

REFORMA VEREJNEJ SPRAVY A JEJ VPLYV NA VZDELAVANIE

Reforma verejnej spravy na Slovensku prebieha od roku 1990
takmer permanentne, niekedy viac intenzivne, inokedy menej.

Charakteristickym atribitom slovenskej Statnej spravy este v ob-
dobi 90. rokov bola urcita stabilita a predvidatelnost. V minulosti pra-
ca uradnikov nevyzadovala zvlaStne vzdelanie ani schopnosti, nakol-
ko vykon tejto funkcie bol znacne ideologicky ovplyvneny a profesio-
nalna etika zamestnanca $tatnej spravy sa rovnala oddanosti komu-
nistickej ideologie. TaktiezZ osobné ohodnotenie a kariérny rast savi-
seli s ideoldgiou a zamestnanci Statnych inStitacii nemali sluZzit obca-
nom, ale strane. Neexistencia stimulov k zvySovaniu efektivnosti vyko-
nu prace uradnikov ¢i diskusia s obéanmi viedla k odcudzeniu tradni-
kov od ob¢anov. Z tychto dovodov je pochopitelné, Ze s existenciou tr-
hového hospodarstva sa objavili snahy o zmeny v oblasti verejnej spra-
vy veducej k pristupnosti, transparentnosti, profesionalizacie a vac¢sej
efektivnosti (Wringht, Nemec, 2003).

Nasledna reforma verejnej spravy v roku 1995 reagovala na po-
ziadavky Eurdpskej unie. Jej cielom bola systematicka priprava a zvy-
Sovanie odbornej a kvalifikacnej urovne zamestnancov verejnej spra-
vy. TaktieZ bola zamerand na systematické vzdelavanie zamestnan-
cov. Vzdelavanie a rozvoj zamestnancov patril na tradoch k priori-
tam. Snahou bolo vytvorit efektivne fungujuci systém celoZivotného
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vzdelavania vo verejnej sprave v nadvéznosti na koncepciu decentrali-
zacie a modernizacie verejnej spravy (MV, 2000).

Kvalitna verejna sprava je jednou z kla¢ovych podmienok a zaro-
ven stimula¢nym faktorom pre podporu hospodarskeho rastu, tvorbu
pracovnych miest a socialnej inkluzie. Efektivna verejna sprava je
predpokladom pre rozvoj a implementaciu politik, ktoré buduju dove-
ru, podporuju investicie a inkluzivny, udrzatelny rozvoj (MV, 2013).

Programové vyhlasenie na roky 2012-2016 realizovalo zdmery
a ciele programu ESO (Efektivna, spolahliva a otvorena verejna spra-
va). Jednalo sa o najvac¢siu planovant reformu $tatnej spravy od re-
voluéného roku 1989. Posledna reforma bola schvalend uznesenim
vlady SR ¢. 164/2012 zo diia 27. 4. 2012 a zdkonom ¢.345/2012 Z. z.
o niektorych opatreniach v miestnej §tatnej sprave.

Vzhladom na rozsiahlost a réznorodost reformy je jej Struktura
rozdelena do troch zakladnych etap. V kontexte prvej etapy progra-
mu ESO bola integracia Specializovanych pdsobnosti $tatnej spravy
sucinnostou k 1. januaru 2013, kedy doslo k zruseniu Specializovanych
miest organov Statnej spravy na krajskej arovni. Druhou etapou proce-
su integracie k 1. oktobru 2013 bolo vytvorenie jednotnej a prehladnej
Struktary miestnych organov $tatnej spravy sustredenim posobnosti
vybranych organov $pecializovanej miestnej Statnej spravy do jedného
Statneho Uradu na miestnej trovni, ktory bude vykonavat pdsobnost
na prevaznej vacsSine usekov Statnej spravy. Jednotlivé opatrenia tretej
fazy reformy ESO budu postupne implementované az do roku 2020,
a to nasledovne (MV, 2013):

* integracia Uradov S$pecializovanej miestnej Statnej spravy pod
okresny urad (2012-2016), reStrukturalizacia a transforma-
cia ostatnych Specializovanych dradov na regionalnej trovni
(2012-2016),

* sprevadzkovanie klientskych centier pre ob¢anov (dalej KAMO):
2014-2015,

» optimalizacia vykonu S§tatnej spravy, optimalizicia procesov
a Struktur astrednych organov Statnej spravy, optimalizacia pro-
cesov a vykonu samospravy: 2014—-2020.
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Medzi primarne ciele programu ESO patri napriklad restruktu-
ralizicia a optimalizacia Struktar a procesnych modelov realizovanych
na urovni ministerstiev, reStrukturalizacia, skvalitnenie a optimaliza-
cia sluzieb poskytovanych Statnou spravou obanom prostrednictvom
uradov miestnej Statnej spravy, zefektivnenie riadenia a poskytovania
sluzieb Statnej spravy poskytovanych obcami, zvySenie efektivity
a kvality vykonu S$tatnej spravy, zvySenie transparentnosti a dostup-
nosti sluzieb, zniZenie byrokracie a finanéného zataZenia obc¢anov,
zniZenie nakladov na poskytovanie sluZieb verejnej spravy, vykonat
audit ustrednej Statnej spravy a implementovat opatrenia. Zavedenim
reformy ESO malo prist aj k redukcii po¢tu tradnikov.

Reforma verejnej spravy sa v jednotlivych oblastiach zameria
prioritne na nasledovné aktivity (MV, 2013):

* podpora procesu riadenia ludskych zdrojov s cielom ziskat
spravnych Iudi na spravne pozicie a motivovat ich k dlhodobému
pdsobeniu a aktivhemu rozvoju vo verejnej sprave,

* zniZenie previazanosti personalneho manazmentu verejnej spra-
vy na politicky cyklus,

¢ meranie vykonnosti zamestnancov, podpora motivacie a kariér-
neho rastu vo verejnej sprave, zavedenie aktivneho riadenia vy-
konu do politik spravy ludskych zdrojov!, vyuzivanie nastrojov
na motivaciu a rozvoj ludskych zdrojov,

* podpora zavadzania systémov riadenia kvality (QMS),

e zvySenie stupnia profesiondlneho vzdelavania zamestnancov
prostrednictvom e-foriem vzdeldvania, znalosti dobrej praxe
a analyz potrieb v oblasti rozvoja relevantnych zru¢nosti.

VZDELAVANIE A PREHLBOVANIE KVALIFIKACIE STATNYCH URADNIKOV

Na profesijné vzdelavanie zamestnancov v $tatnej sprave je vo
vacsine eurdpskych krajinach kladeny zvyseny vyznam. Objektivne sa
zvySuje potreba skvalitiiovania vykonu S$tatnej spravy, na ich organy

1 »Performance management*
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sa prenasa stale viac pravomoci v stlade s pokracujucou tendenciou
k decentralizacii a uplatiiovanim zasad subsidiarity, t.j. konkrétne
rozhodnutia sa maju prijimat na Girovni ¢o najblizsej k ob¢anom. Dana
skuto¢nost vyzdvihuje potrebu zvySovat kvalifikaciu pracovnikov tra-
dov Statnej spravy. Kluc¢om k ispechu v su¢asnosti je schopnost pruzne
reagovat na zmeny a disponovat potrebnymi vedomostami a znalosta-
mi a ztoho dovodu sa stadva samotné vzdelavanie a rozvoj celozZivotnym
a nekonciacim procesom.

Zakon €. 55/2017 Z. z. Zakon o o §tatnej sluzbe a 0 zmene a do-
plneni niektorych zakonov vo svojej VIII. ¢asti upravuje vzdelavanie
Statnych zamestnancov. V § 161 az 165 uvedeného zakona je vyme-
dzené prehlbovanie a zvySovanie kvalifikacie Statnych zamestnancov.
Vzdelavanie predstavuje v $tatnej sprave jeden z klucovych personal-
nych ¢innosti. Pravna Gprava rozoznava nasledovné vzdelavanie:

* kontinudlne vzdelavanie (vyplyva z poziadaviek na odborné
kompetencie Statneho zamestnanca v opise Statnozamestnanec-
kého miesta),

* adaptacné vzdelavanie (zacina vznikom S§tadtnozamestnanec-
kého pomeru, realizuje sa vstupnym adapta¢nym vzdeldvanim
a priebeznym adapta¢nym vzdelavanim),

* kompetenéné vzdelavanie (odborné, jazykové, manazérske,
vzdelavanie na osobnostny rozvoj a vzdelavanie v oblasti infor-
macnych technoldgif).

Vzdelavanie zamestnancov vnima Kachanakova a kolektiv (2007,
s. 106-107) ako

Permanentny proces, v ktorom nastdva prispdsobenie a zmena pracov-
ného sprdvania, turovne vedomosti, zrucnosti a motivdcie zamestnancov
podniku tym, Ze sa ucia na zdklade vyuZitia réznych metdd. Vysledkom
Je zniZenie rozdielu medzi aktudlnymi kompetenciami zamestnancov
a poZiadavkami na nich kladenymi.

Viac akokolvek predtym je kladeny doraz na to, aby zamestnanci
zabezpecujuci vykon Statnej spravy boli dostato¢ne kompetentni k vy-
konu svojej prace. Urady $tatnej spravy a verejnej spravy potrebuju
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byt schopné reagovat na Casto rychle a nepredvidané zmeny okolitého
prostredia. Zaji¢ek (2007) zddraznuje, Ze ak sa meni prostredie, pri-
stup ob¢anov, ktori si vyzaduju kvalitné rychle sluzby, je vhodné, aby aj
Statna sprava bola neustale Ziva. Z tohto dovodu je potrebné vzdelavat
arozvijat zamestnancov tak, aby boli dostato¢ne kvalifikovani, flexibil-
ni a schopni plnit ciele inStittcie a to v pozadovanom rozsahu a kvalite.

Primarnym predpokladom tuspeSnosti zvySovania kvalifikacie
je uznanie skutocnosti, ze ludsky potencial je rozhodujicim bohat-
stvom kazdej inStitacie a je nutné mu venovat prvoradil pozornost.
Vzdelavanie v modernej spolo¢nosti sa stava celozivotnym procesom
a prestava byt len kratkodobym procesom, nakolko sa dostava do kate-
gorie strategickych rozhodovacich procesov organizacie, nevynimajic
$tatnu spravu (Ninansky, Cibakova, Hamalova, 2015).

Ludska spolo¢nost a prostredie sa stale meni a s tym suvisia aj
poziadavky na samotnych zamestnancov Statnej spravy. Z toho dévodu
nadobuda vyznam celoZivotného vzdelavania. Jedinec sa musi zme-
nam v spoloc¢nosti prisposobit, nakolko samotna flexibilita Statnych
in8tithcii a pripravenost na zmenu st zakladom Gspechu verejnej spra-
vy. Potreba rozvoja a vzdelavania zamestnancov vyplyva z viacerych
dovodov (Tomsik, Duda, 2011):

* zmena organizcie prace, povahy prace a sposoby riadenia,

* rozvoj informacnych technoldgii a ich pouzivanie v organizaciach,

* zvySujuce sa premenlivé podnikatelské prostredie,

* zmeny hodnotovych orientécii ludi a orientacie na kvalitu pra-
covného Zivota sa prejavuje vo zvySenej potrebe ludi vzdelavat sa,

* starostlivost o vzdelavanie a rozvoj zamestnancov spoluvytvarat
dobru zamestnanecku povest organizacie, ulahcuje ziskavanie
a stabilizaciu zamestnancov.

Aby clovek mohol fungovat a nebol nezamestnany, musi svoje
znalosti a vedomosti permanentne prehlbovat a rozsirovat. Vzdelavanie
a formovanie pracovnych schopnosti sa v su¢asnej dobe stava celozi-
votnym procesom. Tento proces je ovplyvneny internymi aj externymi
atributmi a s tym savisiacimi poziadavkami pracovnych miest na pra-
covnika. Va¢sina $tatnych zamestnancov potrebuje odbornt pripravu,



REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

z toho dovodu, ak chce organizacia vyuzit tohto zamestnanca i v bu-
ducnosti na zodpovednejSom mieste, musi sa podielat na jeho rozvoji
(Madlakova, 2012).

Kachanakova a kolektiv (2007) apeluju na to, Ze vzdelanost
zamestnancov patri k primarnym cielom a zaroven aj k dosledkom
modernej spolo¢nosti. Tento fakt je podmieneny si¢asnym naro¢nym
turbulentnym prostredim, ktoré si vyzaduje stistavné zdokonalovanie,
prehlbovanie, prispdsobovanie a rozvijanie vzdelanostnej trovne ludi,
nevynimajuc zamestnancov Statnej spravy.

Autorky Si¢akovd a Zemanovi¢ova (2000, s. 16) poukazuju
na vysledky vyskumov, z ktorych plynie skutoc¢nost, Ze ,,obéania vnima-
Ju pracovnikov verejnej sprdvy ako arogantnych, neochotnych, netstreto-
vych, s nizkou troviiou odbornych vedomosti a profesionalizmu.

V mnohych Statoch Eurdpskej tnie je vzdelavanie Statnych za-
mestnancov nevyhnutnou sucastou personalnej prace a tak odborna
kvalifikacia zamestnancov je radena medzi najdolezitejSie oblasti per-
sondlneho manazmentu. V krajinach s rozvinutou trhovou ekonomi-
kou je oblast kvalifikacie a vzdelavania prepracovand, pricom u nas ma
mnohé rezervy. V niektorych $tatoch tnie sa zabezpecuje nepretrzity
proces vzdelavania, ktory prebieha nielen popri zamestnani, ale Cias-
to¢ne aj v osobnom volnom ¢ase, nakolko zamestnanci maju vysoku
mieru osobnej motivacie a snahu zlep$it svoju odbornu pripravu a vy-
konnost v §tadtnom postaveni.

ZAVER

Erudovany zamestnanec v $tatnej sprave by mal byt samozrej-
mostou, nakolko ho mozno povaZovat za zakladny fragment verejnej
spravy. Samotna prax poukazuje na skuto¢nost, Ze mnoho zamest-
nancov v §tatnej sprave nedisponuje odbornymi znalostami, ktoré st
$pecifické pre vykon verejnej spravy. Tento fakt je moZné vysvetlit tym,
Ze nabor zamestnancov sa realizuje vacSinou ad hoc, nesystémovo
a pragmaticky. Neraz s vy$Sie pracovné pozicie obsadzované pod
vplyvom politickej ¢i inej lobistickej prezentacie. Prave zamestnanci

evs v

Statnej spravy tvoria najdoleZzitejsi ¢lanok verejnej spravy a su zaroven
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ukazovatelmi jej kvality. Oblast riadenia ludskych zdrojov v §tatnej
sprave by sme nemali podcenovat, ale prave naopak, je nutné jej veno-
vat maximalnu pozornost.

Vzdelavanie zamestnancov §tatnej spravy je jednou zo sucasti
dalSieho vzdelavania dospelych a tyka sa profesijnej pripravy a prehl-
bovania kvalifikacie zamestnancov verejnej spravy. Vzdelavanie jedin-
ca nema koncit tym, Ze absolvuje stredoskolské alebo vysoko§kolské
vzdelanie, ale musi sa vzdelavat neustale v priebehu celého svojho
zivota. Celozivotné vzdelavanie je nevyhnutou sticastou vyvoja Zivota
spolo¢nosti.

Vdakavzdelanym pracovnikom v §tatnej sprave bude naSakrajina
lepsie formulovat a implementovat jednotlivé aspekty vykonu a posky-
tovat verejné sluzby. V budicnosti by sa mala $tatna sprava orientovat
na kvalitu svojich zamestnancov, nie na kvantitu. Vzdelavanie a odbor-
nost by mala byt zamerana na inovativne procesy, pravidelnd ucast
na odbornych Skoleniach v oblasti legislativy a legislativnych zmien,
tréningov, komunikaéné zrucnosti, pocitacové znalosti, cudzie jazy-
ky, Gi€ast riadiacich zamestnancov na stazach a konferenciach doma
i v zahrani¢i. Rozvoj znalosti a zru¢nosti by mal byt zabezpecovany
na vsetkych trovniach hierarchie §tatnej spravy. Vhodnym rieSenim ce-
loZivotného vzdelavania a prehlbovania znalosti a vedomosti by mohlo
byt aj zriadenie Akadémie verejnej spravy, ktora méa v Cesku vyznamné
postavenie. Ide o poskytovanie,,full servisu pri rozvijani kvalifikacie
uradnikov Statnej spravy vo vsetkych oblastiach vzdelavania.
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PRAVNE POSTAVENIE MESTSKYCH CASTI
V PODMIENKACH SLOVENSKEJ REPUBLIKY

LEGAL STATUS OF CITY WARDS IN SLOVAKIA

Peter Chmelar

UvoD

Mestské ¢asti si dnes v mnohych demokratickych krajinach vra-
tane Slovenskej republiky, inherentnou sti¢astou lokalnych samosprav,
ktoré s pociatkom v spoloCenko-politickej transformécii Slovenska
po roku 1989, zacali vytvarat novy, demokraticky stladny ¢lanok tizem-
nej samospravy. Decentralizacia Statnej moci vytvorila zakladné ramce
pre rozvoj samospravnej pdsobnosti obci a umoznila uchopit budova-
nie spolo¢nosti zospodu, od autentického zdroja moci demokratické-
ho §tatu. Skiimaniu mestskych ¢asti ako submiestnym instititom sys-
tému verejnej spravy je nevyhnutné venovat pozornost, najma z hladis-
ka ich blizkosti k zdroju miestnej moci. Kultivacia pozicie tychto insti-
tatov, moze vyznamne prispiet k tedrii samospravy, najmi rozvojom jej
univerzalnych atributov.

LEGISLATIVNE UKOTVENIE MESTSKYCH CASTi V PODMIENKACH
SLOVENSKEJ REPUBLIKY

Prijatim zakona ¢. 369/1990 Zb. o obecnom zriadeni v zneni
neskorsich predpisov sa zakladom tzemnej samospravy stala obec,
ktora tento zdkon v sucasnosti vymedzuje ako samostatny Uzem-
ny samospravny a spravny celok Slovenskej republiky, zdruzujuci
osoby, majlce na jej tzemi trvaly pobyt. Obci ako celku je priznané
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postavenie pravnickej osoby, ktora ,,za podmienok ustanovenych zd-
konom samostatne hospoddri s vlastnym majetkom a s vliastnymi prij-
mami“ (zak. ¢. 369/1990 Z. z.). Toto ustanovenie plati aj v pripade
obci, ktoré boli na zaklade splnenia taxativne vymedzenych zakonnych
kritérii, vZdy k 1. januaru Narodnou Radou Slovenskej republiky vy-
hlasené za mesto (v sa¢asnosti 140 miest, vratane Bratislavy a Kosic),
z ¢oho mozno usudit, Ze kazdé mesto je obcou v uzSom slova zmysle.

Predmetny zakon v § 2 ods. 1 vymedzuje Gzemie obce, ako
uzemny celok, ktory tvori jedno, alebo viac katastralnych uzemi.
V § 2 ods. 2 sa dalej uvadza, ze ,,tizemie obce sa mozZe Elenit na casti
obce* (z4k. ¢. 369/1990 Z. z.). Cast obce disponuje vlastnym nazvom,
pricom nemusi disponovat vlastnym katastralnym tizemim. Pre iden-
tifikaciu Casti obce by sme ju teda mohli oznacit za Gzemnu jednotku
obce, ktora podlieha samospravnym organom obce, do izemného ob-
vodu ktorej patri. Legalnou definicou ¢asti obce, rovnako tak ani mest-
skej ¢asti vSak zdkon o obecnom zriadeni nedisponuje, ¢o v praxi vyvo-
lava cely rad problémov. Ak je kazdé mesto zaroven obcou v uz§om slo-
va zmysle, najmi z dovodu nevyhnutnosti splnenia zuZujtcich kritérii
prijeho vyhlasovani, tak sa pre identifikaciu ,,¢asti mesta“ resp. ,,mest-
skych ¢asti“ ponuka vychodisko prave v zakonnej Gprave ,,¢asti obce®.

Postavenie obce ako zakladu tzemnej samospravy bolo nasled-
ne deklarované aj v zdkladnom zakone Statu, t. j. ustavného zakona
¢. 460/1992 Zb. Ustavy Slovenskej republiky, ktora venovala tiprave
Gzemnej samospravy samostatnu 4. hlavu. V ¢l. 64 Ustava SR dekla-
ruje ako zaklad izemnej samospravy obec a izemnu samospravu
¢leni na miestnu a regionalnu. Ustavna Gprava Gizemnej samospravy
neobsahje submiestne c¢lenenie Gzemnych samospravnych celkov
na mestské Casti, z ¢oho vyplyva, zZe tieto oporu v istave nenachadzaju.
Pravo na Gzemnu samospravu mestskych casti je odvodené od samo-
spravy mesta,ktoré v zmysle Gstavy disponuje postavenim obce. Na za-
klade absencie vyslovného ustanovenia mestskych ¢asti ako submiest-
nych jednotiek uzemnej samospravy, vdak nemozno konstatovat, Ze
ich Ustava SR zakazuje, resp. Ze su z hladiska svojho pdsobenia s fiou
vrozpore. (Machajova, 2000)
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Systém Uzemnej samospravy konformny s takto vytvorenym
ustavnym ramcom bol rozSireny prijatim zak. ¢. 302/2001 Z. z. o sa-
mosprave vys8ich tzemnych celkov v zneni neskorSich predpisov,
ktory na regionalnej irovni izemnej samospravy vytvoril § administra-
tivnych jednotiek, t. j. samospravnych krajov, tlohou ktorych je repre-
zentovat diferencované regionalne zaujmy a spolupracovat s obcami
nachédzajucimi sa v ich izemnom obvode.

ZAKLADNE MODELY ORGANIZACIE SAMOSPRAVY

Pristupy k rieSeniu problémov samospravy a riadenia mestskych
sidel st v si¢asnosti podrobované intenzivnemu skiimaniu a odvijaju
sa najma od toho, aky zakladny model organizécie samospravy je v da-
nom sidle uplatnovany. Odborna literatra reSpektuje a rozliSuje exis-
tenciu troch zakladnych modelov riadenia Gzemnych samospravnych
celkov, ktoré sa odvijaju od existencie pravidelne volenych organov za-
stupcov obyvatelov na rdznej irovni samospravy, pricom kazdy z nich
ma relativne prednostii rezervy a vzdy podlieha ur¢itym modifikaciam,
teda neuplatiiuje sa v Cistej podobe:

* polycentricky,
* unitarny (monocentricky),
¢ dvojstupnovy.

POLYCENTRICKY MODEL

Charakteristickou ¢rtou tohto modelu je absencia centralneho
voleného samospravneho organu s pdsobnostou pre celé samospravne
uzemie. Deciznymi pravomocami disponuje velky pocet mensSich jed-
notiek miestnej samospravy, prevazne reSpektujic historické ¢lenenie
uzemia. Nedostatkom tohto modelu je nizSia efektivita a diferencované
poskytovanie verejnych sluzieb, v pripade ich poskytovania na obme-
dzenom Uzemi jednotlivych samosprav, ¢o vyvolava problémy najma
s ohladom na rovnost obyvatelov a ich dostupnost k sluzbam. Mesta
uplatiiujuce polycentricky model sa stretavaju s tazkostami pri for-
mulacii spoloc¢nej celomestskej vizie alebo rozvojovej stratégie mesta,
ktord je spdsobend neschopnostou integrovaného rieSenia potrieb.
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Vyhodami tohto modelu je fakt, Ze pontika vela alternativ zabezpecova-
nia verejnych statkov, s moznostou volby v kazdej parcialnej jednotke
samospravy. Takto generovana konkurencia nuti dodavatelov verej-
nych statkov k inovaciam, vysSej vykonnosti, ¢i adekvatnym cenam.
Pre dlhodobé fungovanie tohto modelu je nevyhnutna urcita miera
komunikacie medzi jednotkami miestnej samospravy, uplatiiovanie
principov transparentnosti a odbornosti. (Bucek, 2013)

Mestska
cast3

Mestska
tast 1

Mestska
East 2

Obrazok 1: Polycentricky model (Zdroj: vlastné spracovanie)

UNITARNY (MONOCENTRICKY) MODEL

Charakteristickou ¢rtou unitarneho modelu je absencia samo-
spravy na urovni Casti mesta a velkost centralizovanej administrativy,
ktora ako jedina disponuje politickou legitimitou, finan¢nou auto-
némiou a Sirokym spektrom kompetencii. Takato konStrukcia v8ak
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obyvatelom tohto Uzemia vzdaluje spravu veci verejnych, Co je jej
vyznamnym nedostatkom. Typickou ¢rtou tohto modelu je existencia
jedinej arovne volenych organov, ktoré disponuju klac¢ovymi kompe-
tenciami nad spravou uzemia mesta ako celku. Unitarny model vytvara
velka byrokraticka §truktiru na centralnej Grovni, ktora nie je dosta-
tocne citliva k uplatiiovaniu parcidlnych zaujmov jednotlivych ¢asti
mesta. (Bucek, 2013)

Pre preklenutie komunikac¢nej bariéry medzi mestom a obyvatel-
mi, ktortl tento model generuje, zakonodarca v § 23 ods. 1 umoziuje
mestam ,,zriadovat'v mestskych castiach s vlastnym spravidla katastrdl-
nym tizemim vybory“. Clenmi tychto vyborov st vietci poslanci mest-
ského zastupitelstva, ktori boli zvoleni v mestskej Casti. ,,INa ¢ele vyboru
je predseda, ktorym je ¢len vyboru zvoleny vyborom* (§ 23 ods. 1 zak.
€.369/1990 Z. z.).

Vagnost legislativneho vymedzenia ¢lenstva v tychto vyboroch,
potvrdena Fraasovou (2015) je vSak pre predstavitelov samospra-
vy, do ktorych kompetencie zriadovanie vyborov mestskych casti pat-
ri (obecné zastupitelstvo), relativne zméto¢né. V mestach totiz docha-
dza k tomu, Ze ¢lenmi vyborov su nielen vetci poslanci obecného za-
stupitelstva, ale aj obyvatelia danej mestskej Casti. Ak v§ak moZu byt
¢lenmi vyboru vyluéne poslanci, ¢o vSak zakon explicitne neuvadza,
potom vyvstava otazka z akého dovodu zakonodarca znemoznil obyva-
telom tychto mestskych Casti participaciu na samosprave v takejto for-
me. Sme presvedceni, Ze je to prave obyvatel, ako zdroj miestnej moci,
ku ktorému by sa mala samospravna moc najviac pribliZzovat a ¢lenstvo
vo vybore v mestskej Casti, v ktorej obyvatel Zije, a ktort najlepsie po-
znd, sa nam javi ako vhodny spdsob jeho participacie na sprave veci ve-
rejnych v meste.
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Mestska
cast3

Mestska
cast1

Mestska
tast 2

Obrazok 2: Unitarny (monocentricky) model (Zdroj: vlastné spracovanie)

DVOJSTUPNOVY MODEL

Zo sucasnych 2890 obci (adaj k 19.05.2017) m4 Statat mesta
140 obci (0daj k 19.05.2017). § 22a ods. 1, 2 konstatuje, Ze mesta nad
200 000 obyvatelov (tito podmienku spifia v si¢asnosti iba mesto
Bratislava a KoSice) a hlavné mesto Slovenskej republiky Bratislava,
disponuju osobitnou legislativnou upravou. Osobitny legislativny
pristup k tymto tzemnym samospravnym celkom, je vyvolany naj-
mai ich velkostnymi dimenziami, ¢o do rozlohy, poétu obyvatelov,
ale aj celoStatneho vyznamu. Z uvedeného hladiska, je ich spréava
nepochybne néaro¢nejsia, vzhladom na nevyhnutnost poskytovat
Siroky diapazom verejnych sluZieb a koordinaciu zaujmov rdznych
aktérov. Osobitost legislativnej tpravy k tymto samospravnym celkom
(Bratislava a Kosice) spociva prave v aplikacii dvojstupriového modelu
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samospravy, zmyslom ktorého je zavedenie dvoch stupnov samospra-
vy, s volenymi organmi na tirovni celého mesta (primator, mestské za-
stupitelstvo), ako aj na drovni jednotlivych mestskych ¢asti (starosta,
miestne zastupitelstvo). Podrobnejsiu tpravu pdsobenia samospravy
v tychto mestach obsahuju ich Statuty.

Samosprava mesta KoSice je legislativne upravena zakonom
€. 401/1990 Zb. o meste Kosice v zneni neskorsich predpisov. Zakon
o meste KoSice v § 2 ods. 2, 3 identifikuje mestské Casti ako ,,prdvnické
osoby, ktoré za podmienok ustanovenych zdkonom a Statutom mesta
hospoddria so zverenym a vlastnym majetkom a so zverenymi a vlast-
nymi financnymi prijmami“ (zak ¢. 401/1990 Zb.). Mestské Casti vy-
konavaji samospravu v rozsahu zverenom zakonom o meste KoSice
a ich Statitom. Vo zverenom rozsahu maju mestské ¢asti postavenie
obce. Mestské Casti vykonavaju tiez preneseny vykon Statnej spravy
v zakonne vymedzenom rozsahu, v ktorom sa im taktieZ priznava
postavenie obce. Postavenim obce disponuji mestské ¢asti Kosic, ako
pravnicke osoby, aj ako Ziadatel na Gcely ¢erpania prostriedkov z fon-
dov Eur6pskej tinie.

Velmi blizky model riadenia samospravy sa uplatiiuje aj v pripade
hlavného mesta Slovenskej republiky, Bratislavy. Dvojstupniovy model
riadenia samospravy, patri v si¢asnosti k najpouzivanej$im v samo-
spravnej praxi va¢§ich miest, najméa kvoli snahe kombinovat prednosti
unitarneho a polycentrického modelu.
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Mestska
tast 3

Mestska
cast1

Mestska
Cast 2

Obrazok 3: Dvojstupiovy model (Zdroj: vlastné spracovanie)

Charakteristickym znakom tohto modelu, je existencia volenych
samospravnych organov na celomestskej Urovni, aj na tirovni jednot-
livych mestskych casti. Organizacia mesta postavend na platforme
tohto modelu, redukuje problém relativnej fragmentacie samospravy
v poskytovani verejnych sluzieb, moznostou ich poskytovania na tirov-
ni mesta ako celku. Na zaklade existencie druhej Grovne riadenia, na-
chadzajucej sa na arovni jednotlivych mestskych Casti, vSak poskytuje
dostato¢nil mieru miestnej autonémie v rozhodovani o zaleZitostiach
diel¢ich ¢asti mesta, ktoré disponuji zodpovednostou za vykonavanie
tychto kompetencii. (Bucek, 2013)
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ZAVER

Na zaklade uvedeného mozeme vidiet, Ze zakon o obecnom
zriadeni pri narabani s pojmom mestska ¢ast, pouziva tento pojem
v 3 vyznamoch:

¢ Mestska cast ako cast obce, teda ako ¢lenenie Uizemia obce,
obligatorne disponujuce nazvom, fakultativne katastralnym
uzemim,

* Mestska cast ako sucast dvojstupnovej samospravy s vlast-
nymi samospravnymi orgdnmi — miestne zastupitelstvo mest-
skej Casti / starosta mestskej Casti (Bratislava a mesta nad
200 000 obyvatelov, t. j. v si¢asnosti iba KoSice),

* Mestska ¢ast na Gcely zriadenia vyboru. Zriadovat mestské Casti
na Ucely kreacie vyborov, umoznuje § 23 zak. o obecnom zriadeni
aj na zaklade inych kritérii ako dispoziciou mesta mestskymi ¢as-
tami ako Castami obce (napr. na zaklade volebnych obvodov).

Povazujeme preto za vhodné upravit legislativnu formulaciu, aby
k zamienaniu tychto pojmov do buddcnosti nedochadzalo, ¢o by nepo-
chybne odstranilo vagnost sticasného stavu a prispelo k legislativnej
jednoznacnosti zakona o obecnom zriadeni. Si¢asna pravna Uprava,
volnym nakladanim s pojmom ,,mestska Cast“, je pre adresata pravnej
normy relativne zméto¢na, ¢o sposobuje problémy pri aplikacii legisla-
tivy v praxi slovenskych miest pri vykone samospravy.
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REFLEXIE PRAXE
NA OTAZKY REALIZACIE FINANCNEJ KONTROLY

PRACTICE REFLECTIONS
OF THE FINANCIAL CONTROL ISSUES

Jana Simonova

Fiskalna politika a dodrziavanie pravne stanovenych kritérii
jej hospodarenia predstavuju vyznamny intitut nielen z hladiska
narodného, ale aj nadnarodného, cielom ktorého je ziskavanie fi-
nanénych prostriedkov do konkrétnych druhov rozpoctov a nasledne
ich alokovanie do nevyhnutnych oblasti fungovania §tatu, resp.
Eur6pskej unie ako takej. Za tym u¢elom je nevyhnutné zabezpeco-
vat kontrolu hospodarenia s rozpo¢tovymi prostriedkami. Efektivna
a transparentna existencia a fungovanie fiSkalnej politiky si vyZaduje
neustaly vykon kontrolnej ¢innosti a to aj rozpoctovych prostriedkov.
Dopadom kontrolnych mechanizmov na subjekty verejnej spravy, je
ulozenie prislu$nej zakonom stanovenej sankcie. V pripade rozpo¢to-
vych pravidiel hovorime o pojme finan¢n4, resp. v minulosti oznaco-
vana rozpoctova disciplina.

Nadnarodny vplyv nevyhnutnosti a relevancie vykonu financ-
nej kontroly vo vztahu k rozpo¢tovym prostriedkom proklamovala aj
Eurdpska unia. Priamy vztah rozpo¢tu Eurdpskej tnie, a vykonu kon-
trolnej ¢innosti vyplyva uZ z primarnych pramenov, pri¢om osobitné
postavenie maju viaceré ¢lanky Zmluvy o fungovani Eur6pskej unie,
najma ¢l. 126 (rozpoctovy deficit), ¢l. 310-325 (rozpocet Europskej
Unie a rozpoCtové zasady). Zo sekundarneho prava Eurdpskej tnie ma
$pecifické postavenie nariadenia Rady (ES) ¢. 1466/97 o posilneni do-
hladu nad stavmi rozpoctov a o dohlade nad hospodarskymi politikami
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a ich koordindcii v zneni neskorSich predpisov, na ktory nadvézuje
Nariadenie Eurépskeho parlamentu a Rady (EU) ¢. 472/2013 z 21.
maja o sprisneni hospodarskeho a rozpoctového dohladu nad ¢lensky-
mi Statmi v eurozone, ktoré maju zavazné tazkosti v suvislosti so svo-
jou finan¢nou stabilitou, alebo im takéto tazkosti hrozia. Predmetné na-
riadenia poukazuju prave na aktualne fiskalne problémy, s ktorymi su-
visi potreba pravidelnej realizacie kontrolnej ¢innosti a eliminovanie
poruSovania finan¢nej discipliny. Nariadenie Eur6pskeho parlamentu
a Rady (EU, EURATOM) ¢.966/2012 z 25. oktobra 2012 o rozpoéto-
vych pravidlach, ktoré sa vztahuji na vieobecny rozpocet Unie, a zruse-
ni nariadenia Rady (ES, Euratom) ¢. 1605/2002 maji zasadny vyznam
pri Specifikacii jednotlivych rozpoctovych zasad, ako aj rozpo¢tového
procesu, zodpovednosti Gcastnikov finanénych operacii, ¢i Specifika
akymi su napr. externy audit, verejné obstaravanie, granty a pod.

Z pohladu analyzy realizacie kontrolnej ¢innostia s tym savisiaceho
mozného odhalenia ako aj poru$enia finan¢nej discipliny ma relevantny
vplyv viacero pravnych predpisov, pricom upriamime pozornost na je-
den vyznamny pravny predpis, Casto pertraktovany, konkrétne zakon ¢.
357/2015Z. z. o finan¢nej kontrole a audite a 0 zmene a doplneni niekto-
rych zakonov v zneni neskorsich predpisov (dalej len zadkon o finan¢nej
kontrole a audite). Ako nacrtavame vyssie, finan¢na kontrola predstavu-
je vyznamny nastroj kontroly hospodarenia s finanénymi prostriedkami,
verejnymi financiami’ a to nielen vo verejnej sprave. Okrem uvedeného
predstavuje efektivny systém verejnej vnutornej kontroly, pricom
hodnoti a overuje riadenie procesov a ¢innosti sivisiacich s realizaciou
stanovenych programov s cielom hospodarneho vyuZivania verejnych
vydavkov. Jej vyznam sa okrajovo premieta aj do eliminacie, resp. zniZo-
vania nelegalnych aktivit, napr. vo forme kriminality, podvodov.

Predchadzajuca pravna Uprava, tzn. zakon ¢. 502/2001 Z. z. o fi-
nanc¢nej kontrole a vnitornom audite a 0 zmene a doplneni niektorych
zakonov v zneni neskorsich predpisov subsumoval v sebe mnoZstvo ne-
zrovnalosti, bol naro¢ny na realizaciu a obsahoval aj viaceré diskutabilné

1 Blizsie STRKOLEC, M. Quo vadis verejné financie Slovenskej republiky. In:
Verejné financie Slovenskej republiky — Vybrané aspekty a tendencie vyvoja:
zbornik vedeckych prdc. s. 83-92.
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a nevyrieSené aplika¢né problémy. Negativne jeho uplatfiovanie nepo-
chybne ovplyvnila aj nejasné a v niektorych ¢astiach neexistujuca ele-
mentarna terminolégia. Finan¢na kontrola bola v zmysle danej pravnej
Upravy realizovana v ramci predbeznej, priebeznej a naslednej finanénej
kontroly, pri¢om niektoré z nich sa dalej $trukturovali2. Tendencia poru-
Sovania ustanoveni daného zakona narastala, pricom medzi najcastej-
Sie mozno zaradit procesy overovania pripravovanej finan¢nej operacie.
Rozpoctové a prispevkové organizacie realizaciu predbeznej finan¢nej
kontroly, pomocou ktorej sa overovala pripustnost danej operacie, vy-
konévali len pro forma.

ANALYZY REALIZACIE FINANCGNEJ KONTROLY

Finan¢na kontrola predstavuje sacast finan¢ného riadenia a tzv.
prvostupriovil kontrolu organu verejnej spravy. Zakon jej priznava po-
stavenie néstroja prostrednictvom ktorého je mozné dosiahnut naplano-
vané ulohy, zefektivnit riadenie a naplnit ciele ¢innosti organu verejnej
spravy. Je to zadkonom uréeny prostriedok na predchadzanie nedostatkov
a nezrovnalosti a ochranu verejnych financii pred neopravnenym pouZi-
tim. Zakon charakterizuje finan¢nu kontrolu ako sthrn ¢innosti zabez-
pecujucich overovanie hospodarnosti, efektivnosti, a¢innosti a téelnosti
finan¢nych operacii alebo ich Casti pred ich uskutocnenim, vich priebehu
a az do ich kone¢ného vysporiadania, zuctovania, dosiahnutia a udrza-
nia vysledkov a cielov finan¢nych operacii alebo ich ¢asti.? Z predmetnej
definicie je zrejmé, Ze sa vykondva uz v etape pred realiziciou finanénej
operéacie*, pripadne jej Casti, so zdmerom zistit planovany ciel, jeho
efektivnost a realnost dosiahnutia vo vztahu k o¢akavanym vysledkom.

2 Predbezné finan¢né kontrola sa vykonavala ako vnatorna administrativna
kontrola, administrativna kontrola kontrolovanej osoby a kontrola na mieste.

3 Pozri SLEZAKOVA, A. Finanéna kontrola. In: SIDAK, M., DURACINSKA,
M. a kol.: Finan¢né pravo. 2. vydanie Bratislava: C. H. Beck, 2014, ISBN
978-80-89603-22-0

4 Finan¢nou operéaciou alebo jej ¢astou je podla § 2 zakona ¢. 357/2015 Z. z.
o finan¢nej kontrole a audite a 0 zmene a doplneni niektorych zakonov pri-
jem, poskytnutie alebo pouZitie verejnych financii, pravny tkon alebo iny
ukon majetkovej povahy.
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V procese realizacie finan¢nej operacie sa zameriavame na kontrolu hos-
podarnosti, tzn. aj pomer kvalita a cena tovaru v danom ¢ase na danom
uzemi. Finan¢n4 kontrola vykonana organom verejnej spravy po zreali-
zovani finan¢nej operéacie, resp. jej ¢asti nekonéi vyplatenim verejnych
prostriedkov, ale aZ lehotou uplynutia vSetkych podmienok poskytnutia
prostriedkov v ¢ase, ked boli naplnené urcené ciele. Je nepochybné, zZe
nemozno striktne vymedzit rozsah verifikacie kazdej finanénej operacie,
pripadne jej Casti a vZdy by sme mali brat do ivahy aj charakter finan¢ne;j
operacie. Prax nam vsak ¢asto ukazuje opomenutie danej skuto¢nosti
a urcité stereotypné uskuto¢novania finan¢nych kontrol bez Specifikacie
ku konkrétnej operécii.

Zodpovedny za vykon finan¢nej kontroly je Statutarny organ
verejnej spravy.

Finan¢na kontrola sa vykonava ako z4kladna finan¢n4 kontrola,
administrativna finan¢na kontrola a finan¢na kontrola na mieste, pri-
¢om zodpovednou osobou za jej vykonanie je Statutarny organ orga-
nu verejnej spravy. To znamen4, Ze finanénu kontrolu mozno vykonat
,,od stola“ alebo na mieste.’ Pri vykonavani finan¢nej kontroly organy
verejnej spravy overuje sulad kazdej finan¢nej operacie alebo jej ¢astis:

* prisluSnym rozpoctom organu verejnej spravy na dany rozpoc-
tovy rok,

* rozpoctom organu verejnej spravy danym na dva rozpoctové
roky, ak ide o realizaciu verejného obstaravania a financovanie
finan¢nej operacie neskon¢i v prislusnom rozpoc¢tovom roku.
Podmienkou v$ak je, Ze orgdnom verejnej spravy musi byt Statna
rozpoctova organizicia,

* osobitnymi predpismi alebo medzinarodnymi zmluvami, ktory-
mi je Slovenska republika viazana a na zaklade ktorych st jej po-
skytované financie zo zahranicia, tieZ so zmluvami uzatvorenymi
organom verejnej spravy, s rozhodnutiami, s vnatornymi pred-
pismi a inymi podmienkami poskytnutia verejnych financii vys-
Sie nespecifikovanymi.

5 ZACHARIDESOVA, V. 2016. Zdkon o financnej kontrole a audite komentdr, s. 31.

6 Zakon ¢. 357/2015 Z. z. o finan¢nej kontrole a audite a 0 zmene a doplneni
niektorych zakonov, § 6 ods. 4.
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Zakladna finanéna kontrola je hovorovo oznacovana aj ako kon-
trola Styroch o¢i, a to z dovodu, Ze ju vykonavaji najmenej dvaja za-
mestnanci organu verejnej spravy, pricom jeden z nich mé vedudce po-
stavenie. Medzi zodpovedné osoby za vykon zakladnej finan¢nej kon-
troly zaradujeme Statutarny organ organu verejnej spravy, alebo ve-
daceho a zamestnanca, ktory zodpoveda za rozpocet, verejné obsta-
ravanie, spravu majetku pripadne ind relevantnt najma majetkovu ¢i
finan¢no-pravnu oblast. V pripade obce je stanoveny vykon kontro-
ly poverenymi zamestnancami, ak to nie je mozné, tak starostom obce
a minimalne jednou fyzickou osobou, ktoru urc¢i obecné zastupitelstvo
uznesenim (napr. poslanec). Uvedeny spdsob je potrebné hodnotit po-
zitivne vo vztahu k men$im obciam, ¢im sa realne zabezpeci aj preven-
cia pred vznikom nezrovnalosti, pochybeni i podvodnych konani pri
nakladani a hospodareni s verejnymi financiami obce. Pri velkych sub-
jektoch je nepochybne vitana vacsia skladba 0s6b realizujacich kon-
trolu v rdmci organu verejnej spravy. V danom pripade je doleZité dbat
na spravne stanoveny systém finan¢nej kontroly a 0s6b opravnenych ju
realizovat. Nedostatky by mohli vyustit nielen do §kod, ale aj negativ-
ne ovplyvnit ¢innost zamestnancov. Kazd4 osoba pri vykone zakladnej
finan¢nej kontroly na doklade stivisiacom s finanénom operaciou uve-
die svoje relevantné identifikacné tidaje, aby nemohla byt zamenitelna
s inou, datum vykonu finan¢nej kontroly a ¢i je dana operacia realizo-
vatelna, resp. ¢i je mozné v nej pokracovat. V praxi sa spravidla prikla-
da dokument-potvrdenie o zdkladnej finan¢nej kontrole.

Zakladnou finan¢nou kontrolou sa overuje kazda finan¢né ope-
racia alebo jej Cast a to aj v pripade, ak sa vykonava administrativna
finan¢né kontrola alebo kontrola na mieste. V ramci vykonu nie je
potrebné kontrolovat vSetky poziadavky kladené na kontrolnua ¢innost
uvedené v zakone o finan¢nej kontrole a audite, ale len skuto¢nosti
majuce priamy suvis s realizovanou finan¢nou operaciou. V niektorych
pripadoch je zakladna finan¢na kontrola chapana ako suhrn viacerych
¢iastkovych kontrol, na druhej strane mozno hovorit o kontrole kazdej
Ciastkovej operacie samostatne. Druhé tvrdenie nadvézuje aj na legal-
nu definiciu finan¢nej operacie, ktorej precizovanie je polemické. Ak
hovorime totiZ o organe verejnej spravy, vychadzajuc zo zakladnych
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principov fungovania fiskalneho systému, mozno de facto kazda
operaciu s penaznymi prostriedkami oznacit ako finan¢nt operaciu
podliehajucu zakladnej finanénej kontrole. A moZno prave s uvedenym
vznikaju v praxi zna¢né problémy, suvisiace so znac¢nou administrativ-
nou pretazenostou a byrokraciou, ktora v SirSom kontexte pdsobi aj ne-
hospodarne. Tym padom primarny G¢el pravneho predpisu je parcidlne
limitovany. Zakladnou finané¢nou kontrolou sa v kone¢nom dosledku
kontroluje redlne kazda finan¢na operacia aj s nizkou pripadne zane-
dbatelnou hodnotou, pricom prax poukazuje vysostne na formalitu
daného opatrenia a zvySent administraciu.

Vykon zakladnej finan¢nej kontroly sa logicky nepouZije v pri-
padoch plnenia tloh integrovaného zachranného systému a vybra-
nych subjektov pri plneni tloh, ktoré neznesu odklad’, ako aj pri od-
strafiovani nasledkov prevadzkovych havarii a inych havarijnych sta-
vov bezprostredne po ich vzniku ak dané konanie neznesie odklad
v zaujme ochrany Zivota, zdravia a zamedzeniu $kodam na majet-
ku. Posudzovanie havarijného stavu sa viaze k bezodkladnosti a bez-
prostrednosti daného stavu. Tzn. prasknuté vodovodné potrubice je jas-
na havarijna situécia, ktorej promptné naprava je realizovana bez za-
kladnej finan¢nej kontroly. Ak vSak voda poSkodi hnutelné veci, kto-
rych nahrada je realne tieZ nevyhnutné, v takom pripade sa zakladna fi-
nan¢né kontrola musi realizovat, pretoZe absentuje podmienka ohro-
zenia Zivota, zdravia ¢i majetku, kedZe k samotnému poskodeniu uz
doslo. V konkrétne tomto pripade ndm v danom ustanoveni absentu-
je logickost, kedZe obidve konania spolu stvisia a preto by bolo vhod-
né pro futuro precizovat a roz$irit vymedzenie stavu havarijnej situacie
a vynimky z vykonu zakladnej finan¢nej kontroly.

V ramci vymedzenia etapizacie z ¢asového hladiska pri zakladnej fi-
nancnej kontrole mozno vymedzit tri zakladné fazy a to pripravnd, reali-
zacnu a overovaciu. V pripravnej faze organ verejnej spravy, resp. uréeny

7 Pozri napr. Zakon Narodnej rady Slovenskej republiky ¢. 171/1993 Z. z.
o Policajnom zbore v zneni neskorsich predpisov, zdkon Narodnej rady
Slovenskej republiky €. 46/1993 Z. z. o Slovenskej informacnej sluzbe v zne-
ni neskorsich predpisov, zdkon ¢. 4/2001 Z. z. o Zbore vézenskej a justi¢nej
strazZe v zneni neskorsich predpisov, zakon ¢. 129/2002 Z. z. o integrovanom
zéchrannom systéme v zneni neskorsich predpisov, apod.
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zamestnancipreverujusulad pripravovanej operacievsulade s principom
zakonnosti, hospodarnosti, dopadu na rozpocet, ako aj opodstatnenosti.
Realiza¢n4 etapa je zamerana na zistenie naplnenia stanoveného ciela
finan¢nej operacie a to bud bezprostredne pred jej uskuto¢nenim alebo
v Case jej priamej realizacie. V danej etape mozno kontrolovat spravne
uplatnenie rozpoctovej klasifikacie, preberanie plneni od dodavatelov
v sulade so zmluvami, dodrziavanie evidencie a spravy majetku a pod.
Overovacia faza predstavuje zavere¢nu Cast zakladnej finan¢nej kontro-
ly, tzn. komplexne finalne verifikuje naplnenie ciela finan¢nej kontroly.
Ak by bol zhodnoteny nestlad so zakonom stanovenymi poziadavkami
finan¢nej operacie, zastavila by sa jej realizacia.

Administrativnou finan¢nou kontrolou podla § 8 ods.1 zako-
na o finan¢nej kontrole a audite organ verejnej spravy preveruje, resp.
kontroluje finan¢né operacie alebo ich ¢asti ak budu alebo boli poskyt-
nuté verejné financie inej osobe alebo ak sa poskytuju v stilade s oso-
bitnym predpisom.® Medzi uvedené finan¢né operéacie zaradujeme po-
skytnutie dotacie zo Statneho rozpoctu, poskytnutie nenavratného fi-
nan¢ného prispevku, resp. prostriedkov Eurépskou tniou, poskytnu-
tie finan¢nej vypomoci pravnickej osobe a pod. Vykonavaju ju totozné
subjekty ako subjekty realizujuce zakladnt finanéna kontrolu.’ Z dik-
cie zakona vyplyva, Ze predmetnou kontrolou sa preveruju totozné sku-
tocnosti ako prizakladnej finan¢nej kontrole. A tu je otazne, ¢i nevidime
v danom pripade duplicitu? Alebo uvedené Specifické finan¢né operacie
si vyzaduju v podstate opakovany vykon kontroly, aby nedoslo k pochy-
beniu a nedostatkom? Napriek tomu, Ze organ vykonavajuci obidve kon-
troly je rovnaky, rozdiely medzi zakladnou a administrativnou financ-
nou kontrolou vidime v kontrolovanej osobe (kym pri zakladnej je niou

8 Zakon ukladd povinnost vykonavat administrativhu finanéni kontrolu
organu verejnej spravy, ak sa verejné financie poskytuju v ramci programov
Euroépskej uzemnej spoluprace podla ¢l. 4 a ¢l. 23 nariadenia Eurépskeho
parlamentu a Rady ¢. 1299/2013 z 17 decembri 2013 o osobitnych ustano-
veniach na podporu ciela Eurépska tizemna spolupraca z Eurépskeho fondu
regionalneho rozvoja, kedy sa verejné financie neposkytujd priamo organom
verejnej spravy na uzemi SR, ale st poskytované z riadiaceho organu sid-
liaceho v zahranic¢i, na zaklade kontrol vykonanych kontrolnymi organmi
na uzemi SR, ak krajina prijala pozvanie na ac¢ast na programe spoluprace.

9 Blizsie vysSie a § 7 ods. 2 zdkona o finan¢nej kontrole a audite



REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

organ verejnej spravy, pri administrativnej ide o tretiu osobu, napr. do-
davatela), ako aj vystupe z kontroly (pri zakladnej je nim doklad suwvisiaci
finan¢nou operaciou a pri administrativnej spravu pre povinn osobu).
Z hladiska realizacie administrativnej finan¢nej kontroly je doleZi-
ty okamih uzatvorenia zavazkového vztahu a prvy ukon povinnej osoby.
V § 20 a nasl. zakona o finan¢nej kontrole a audite st upravené zaklad-
né pravidla vykonu finanénej kontroly, pri¢om st tam primarne preci-
zované osobitosti a pravidla vykonu administrativnej finan¢nej kontro-
ly, finan¢nej kontroly na mieste a auditu. V ramci daného ustanovenia
su upravené konkrétne opravnenia opravnenej a povinnej osoby, kto-
rym sa nebudeme bliZSie venovat. Administrativna finanén4 kontrola
sa neuskuto¢ni pri pouziti verejnych financii rozpoctu organu verejnej
spravy na zabezpecenie vlastnej prevadzky (s vynimkou dotécii a trans-
ferov), prevadzky subjektu napojenej na rozpocet organu verejnej spra-
vy, resp. v jeho vecnej pdsobnosti a ani v pripadoch ak sa nevykona fi-
nan¢na operacia na zaklade spravneho, sudneho konania, certifikac-
ného overovania pripadne iného konania podla osobitnych predpisov
svynimkou § 16 ods. 2 zakona o prispevku poskytovanom z eurépskych
Strukturalnych a investi¢nych fondov a o zmene a doplneni niektorych
zakonov v zneni neskorsich predpisov'’. Zavere¢nym rezultatom z ad-
ministrativnej finan¢nej kontroly moze byt konStatovanie zistenia ne-
dostatkov alebo Ziadnych nedostatkov. Sprava ako finalny dokument sa
bud priamo posle povinnej osobe (ak neboli zistené nedostatky) alebo
savjej navrhu vymedzia nedostatky a stanovi lehota na ich odstranenie.
Nezaslanie ndmietok k ndvrhu spravy véas znamena jeho akceptaciu.
Organ verejnej spravy ma povinnost vykonat zakladnt financ-
nu kontrolu, administrativnu finan¢nt kontrolu ak poskytuje alebo po-
skytol verejné financie (vy$sie $pecifikované) a v pripade, ak zisti, zZe
je Ziaduce isté nejasnosti a skuto€nosti overit priamo na mieste, moze

10 Ak je prijimatel a poskytovatel ta ista osoba, prispevok sa poskytuje na za-
klade rozhodnutia o schvaleni Ziadosti, ktoré vydava poskytovatel; zmluva sa
v tomto pripade neuzatvara. Na nalezitosti rozhodnutia o schvaleni ziadosti
sa vztahuje § 19 ods. 10 az 12 zakona o prispevku poskytovanom z eurdp-
skych Strukturalnych a investi¢nych fondov a o zmene a doplneni niektorych
zakonov v zneni neskorsich predpisov. Rozhodnutie o schvaleni Ziadosti ob-
sahuje prava a povinnosti prijimatela a poskytovatela pri realizacii projektu.
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vykonat finanénu kontrolu na mieste. Tzn. uskutoc¢nuje sa uZ po zrea-
lizovanej kontrole a finan¢nej operacii a v predchadzajtcej tprave bola
oznacovana ako nasledna finan¢na kontrola. Je to kontrola, v ram-
ci ktorej je mozné ziskat dokazy, preverit a zistit skuto¢nosti, ktoré su
ucelové na preverenie stiladu finan¢nej operacie alebo jej ¢asti s cielmi,
rozpoc¢tami, pravnymi predpismi a inymi relevantnymi dokumentmi?!.
Finan¢na kontrola na mieste sa moze realizovat v ramci organizacnych
utvarov organu verejnej spravy, v pravnickej osobe, ktorej zriadovate-
lom, resp. spravcom je organ verejnej spravy, ktorej poskytuje finan¢né
prostriedky z vlastného rozpoctu, pripadne za ktoré ma zodpovednos-
t.12 Kedze zakon predmetnej kontrole priznava vyluéne len opravnenie
vykonat ju, neexistuje striktna povinnost na jej realizaciu. Z hladiska
0s0b opravnenych, je to obdobné ako pri predchadzajtcich kontrolach
s ur€itymi rozdielmi, konkrétne vykonavaju ju aspon dvaja zamestnan-
ci organu verejnej spravy na zaklade pisomného poverenia Statutar-
nym organom, pripadne splnomocnenim veddcim zamestnancom or-
ganu verejnej spravy. Pri obci je opravnena osoba totozna s osobou vy-
konavajucou zakladnt finanént kontrolu, ¢o mozno z hladiska praxe
povazovat za prinos, najmi pre malé obce. Utvar vykonavajtici kontro-
lu na mieste moze mat aj postavenie nezavislého organu od organizac-
nych Gtvarov organu verejnej spravy.

Pri vykone finan¢nej kontroly na mieste je legélne a pripustné aj
opakované verifikovanie konkrétnej finan¢nej operacie. Finan¢na kon-
trola na mieste zacina spravidla na zaklade vysSie uvedeného pisom-
ného poverenia alebo splnomocnenia, ktoré obsahuje aj ciel a pred-
met kontrolnej ¢innosti. Na zaver predmetnej kontroly sa spiSe sprava.
Obdobne ako pri administrativnej kontrole v pripade nezistenia zavad
sa sprava poSle povinnej osobe. Iny proces vidime pri zisteni pochybe-
ni, konkrétne sa taktieZ vytvori navrh spravy (obsahuje v sebe okrem
nedostatkov aj navrhované opatrenia na napravu, lehotu, dokedy maja
byt uskutocnené). Navrh spravy sa posiela povinnej osobe a v pripa-
de neprevzatia sa uplatiiuje fikcia dorucenia, tzn. uplynutim troch dni

11  Finan¢nou kontrolou na mieste sa preveruje napr. dodanie tovarov a sluZieb,
vydavky, uctovnictvo a pod.

12  Blizsie § 9 ods. 2 zakona o finanénej kontrole a audite
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od nedspesného dorucenia sa povazuje za prevzatd (uvedené plati aj
v pripade odmietnutia prevzatia navrhu spravy). Ak boli v lehote po-
dané namietky zo stany povinnej osoby, opravnena osoba je povinna
zohladnit a zapracovat opodstatnené ndmietky, pricom k ostatnym sa
musi v odovodneni vyjadrit, pre¢o neboli akceptované a spravu opako-
vane zasle povinnej osobe.

VYBRANE INSTITUCIONALNE HLADISKO VYKONU FINANCNE)
KONTROLY (SO ZAMERANIM NA APLIKACIU ROZPOCTOVYCH
PRAVIDIEL UZEMNEJ SAMOSPRAVY)

7 inStitucionalneho hladiska zabezpecenia sankéného me-
chanizmu v pripadoch porusenia finan¢nej discipliny, zaradujeme
komplexne aj v oblasti verejnej spravy aj zemnej samospravy tieto
kontrolné organy:

* MF SR,

 Urad vladneho auditu,

* Hlavny kontrolér,

* Ina opravnend osoba.

KedZe kontrolna pdsobnost vo vztahu k rozpo¢tovym pravidlam
verejnej spravy upravuje zakon €. 357/2015 Z.z. o finan¢nej kontrol-
ne v platnom zneni, najprv za¢neme vymedzenim kontrolnych orga-
nov v zmysle predmetného pravneho predpisu. Dolezité je zdoraznit,
Ze uvedeny pravny predpis definuje tzv. opravnent a prizvanu osobu
a auditujuci organ. Oprdvnenou osobou je organ verejnej spravy, ak vy-
konava administrativnu finan¢nd kontrolu alebo finanént kontrolu
na mieste, spravca kapitoly Statneho rozpoctu podla osobitného pred-
pisu, ak vykonava vnutorny audit alebo MF SR, Urad vladneho auditu
podla § 4 alebo iné pravnicka osoba podla § 19 ods. 5 zakona o finan¢-
nej kontrole®, ak vykonavaju vladny audit. Prizvanou osobou rozu-
mieme zamestnanca iného organu verejnej spravy, alebo PO, cudzin-
ca ¢i ina FO, v pripade, Ze ich organ verejnej spravy prizval na vykon

13  MF SR mdze vykonom vladneho auditu poverit inti pravnicka osobu, ktora
ma odborné, personalne a materialne predpoklady na vykon vladneho auditu.
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administrativnej finanénej kontroly, kontroly na mieste alebo auditu.
Auditujiicim orgdnom je MF SR a Urad vladneho auditu.

MF SR disponuje postavenim ustredného organu pre financ-
na kontrolu, vnatorny a vladny audit vykonava ¢innosti Centralnej
harmonizacnej jednotky pre systém verejnej vnutornej kontroly v SR.
Z hladiska vykonnej ¢innosti patri do jeho p6sobnosti aj zabezpecova-
nie uloh organu auditu podla osobitnych predpisov, vykonava vladny
audit, hodnoti kvalitu vykonu finan¢nej kontroly a auditu a taktieZ
zabezpeCuje odborné vzdelavanie zamestnancov uskuto¢iiujucich
finan¢nt kontrolu a audit.

Urad vladneho auditu bol zriadeny s rozsirenou posobnostou
vykonavat vladny audit aj na astrednych organoch $tatnej spravy, pri-
¢om ddévodom jeho vytvorenia bolo zefektivnenie koordinacnej a ria-
diacej Cinnosti Sprav financ¢nej kontroly. Je to rozpoc¢tova organizacia
napojena svojimi prijmami a vydavkami na rozpocet MF SR, pri¢om
s predchadzajiacim sihlasom ministra financii ma opravnenie si zriadit
svoje pracoviska. Do kompetencii Uradu vladneho auditu zaradujeme:

* vykon vladneho auditu,

* rozhodovanie v konani o porudeni finan¢nej discipliny pri na-
kladani s finanénymi prostriedkami zo zahranicia poskytnutymi
na zaklade medzinarodnych zmluav, ktorymi je SR viazana, ako aj
s finanénymi prostriedkami SR, ak ich poskytnutie je podmien-
kou poskytnutia tychto finanénych prostriedkov,

* ukladanie a vymahanie sankcii za poruSenie finanénej discipliny
pri nakladani s finanénymi prostriedkami zo zahranicia poskyt-
nutymi na zaklade medzinarodnych zmluav, ktorymi je SR viaza-
na a s finanénymi prostriedkami SR, ak ich poskytnutie je pod-
mienkou poskytnutia tychto finanénych prostriedkov,

* rozhodovanie v konani o poruSeni finan¢nej discipliny pri nakla-
dani s finanénymi prostriedkami poskytnutymi ako podiel zapla-
tenej dane v rozsahu podla osobitného predpisu, a s tym stvisia-
ce ukladanie a vymahanie sankcii za predmetné porusenie finan-
¢nej discipliny,
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* poskytovanie suc¢innosti MF SR pri vykone jeho p6sobnosti v ob-
lasti finan¢nej kontroly a auditu,

* hodnotenie kvality vykonu finan¢nej kontroly a vnutorného au-
ditu,

» dalSie ulohy ak tak stanovi zakon o finanénej kontrole a audite
a osobitné pravne predpisy.

Na trovni izemnej samospravy novy zakon o finan¢nej kontrole
a audite neovplynil samotnu kontrolu hlavného kontroldra, jej obsah,
rozsah kontrolnej ¢innosti, kontrolované subjekty a pod. Kontrola vy-
konavana hlavnym kontrolérom je nezavislou kontrolou vykonavanou
podla osobitného predpisu. Hlavny kontrolor nevykonéva finan¢nu
kontrolu podla nového zakona o finan¢nej kontrole a audite, ale v ram-
ci svojej kontrolnej ¢innosti postupuje podla zakladnych pravidiel fi-
nancnej kontroly a auditu ustanovenych novym zakonom o finan¢-
nej kontrole a audite. Vykon kontroly na drovni dzemnej samospravy
je zabezpecovany prostrednictvom hlavného kontroléra'4. V pripa-
de obci s malym po¢tom zamestnancov, ktoré mali problémy pri vy-
kone zakladnej finan¢nej kontroly dvoma svojimi zamestnancami
je tu moznost vykonat ju priamo starostom obce a osobou urcenou
obecnym zastupitelstvom, ¢o v praxi moze byt aj poslanec obecného
zastupitelstva, ak sa na takomto rieSeni zhodne obecné zastupitelstvo
a urci takto osobu uznesenim.

REFLEXIE PRAXE NA VYBRANE OTAZKY VYKONU FINANCNEJ KONTROLY

Dynamika pravnych predpisov v oblasti finan¢ného prava sama
o sebe spdsobuje neprehladnost a aplika¢né problémy, ¢o sa parcidlne
premieta aj do vykonu finanénej kontroly. V nadvéznosti na vysSie uve-
dené je moZno potrebné zvazit zjednodusSenie resp. skor precizovat vy-
kon finan¢nej kontroly, pri¢om v danom pripade hovorime o zakladnej
finan¢nej kontrole. Bolo by vhodné eliminovat nadmerne zatazujtcu

14  BlizSie zakon ¢. 302/2001 Z. z. o samosprave vy$§ich tzemnych celkov v zne-
ni neskorsich predpisov a zédkon ¢. 369/1990 Zb. o obecnom zriadeni v zneni
neskorsich predpisov
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administrativnu byrokraciu a konkrétnejSie vymedzit zakladné usta-
novenia zadkona o finanénej kontrole a audite (najma zakladné pojmy),
aby nedochadzalo k réznym vysvetleniam predmetnych ustanoveni. Uz
samotny vykon zakladnej finanénej kontroly aj pri minimalnej ¢iastke
finan¢nej operacie (napr. 2 Eurd) je podla nasho nazoru neefektivne,
administrativne pohlcujice a pretazujuce. Urcitym spdsobom ulah¢i
danu kontrolnu ¢innost tzv. elektronicky vykon kontroly. V danom sys-
téme by v8ak bolo pro futuro vhodné zvazit stanovenie minimalne pe-
nazného limitu na vykon zakladnej finan¢nej kontroly. Na druhej stane
by vsak mohlo dané konanie evokovat poruSenie zabezpecenia ochra-
ny verejnych financii, k ¢omu sa priklanaju aj vladni auditori a teda
su zasadne proti stanoveniu minimalneho limitu finan¢nej operécie.
Myslime si, Ze elektronizicia aj v danej oblasti ndm poskytne postacu-
juce podklady na verifikaciu finan¢nej operacie alebo jej Casti.

Druhym ¢iastkovym problémom je ¢asové rozvrhnutie ¢innosti
jednotlivych zamestnancov, pripadne ich zaradenie v rdznych sidlach
organu verejnej spravy, ktoré taktiez negativne ovplyviuje vykon za-
kladnej finan¢nej kontroly a umelo ju predlzuje. Aj v danom pripade by
zefektivnila elektronizacia realizaciu zakladnej finanénej kontroly, ne-
hovoriac aj o administrativnej kontrole. Napriek tomu, Ze v si¢asnosti
existuje aplikacia e-ZFK, v praxi to neriesi Ziadny z uvedenych apli-
ka¢nych problémov a to z dovodu povinnosti uskutocnit, resp. dolozit
ju aj v papierovej forme, ¢im sa de facto vykonava duplicitna praca.
Preto povazujeme vyuZivanie plne funkéného elektronického systému
na vykon finanénej kontroly za pozitivny posun v si¢asnej spolo¢nosti
avylucne ustanovit v pravnych predpisoch povinnost ich archivécie.

V ramci administrativnej finan¢nej kontroly sa v § 8 ods. 2
zakona o finan¢nej kontrole a audite pouZiva vSeobecné neprecizo-
vané ustanovenie, konkrétne ,zabezpecenie vlastnej prevadzky“.
Pro futuro by bolo vhodné zvazit konkretizovanie vlastnej prevadzky
bud priamo alebo s odkazom na prislu§né pravne predpisy, pripadne
na rozpoctovu klasifikaciu.

Problémové oblasti vykonu financ¢nej kontroly tzko suvisia aj
s legislativnymi nezrovnalostami, a teda sa ¢asto prelinali s predcha-
dzajucimi hodnoteniami. ZovSeobecnene aplikacnd prax povazuje
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prislusné ustanovenia zakona za vagne, podla ich ndzoru by bola
potrebna preciznejSia a prisnejSia pravna Uprava. S danym tvrdenim
vSak jednoznacne nestihlasime, kedZe problém analyzujeme vyluéne
zo strany opravnenych subjektov. Povinné subjekty maju disponovat
nielen povinnostami, ale aj opravneniami. Za iny problém povazujeme
aj nedostato¢nu informovanost Izemnej samospravy nielen v kontexte
s poru$enim finan¢nej discipliny, ale celkovo napr. pri vyuZivani verej-
nych prostriedkov a pod. TaktieZ jednotny vyklad predmetnych usta-
noveni by bol ndpomocny pre opravnené aj povinné strany. Aj z Ustavy
SR vyplyva $pecifickost izemnej samospravy, ktora by sa de facto mala
amohla odrazit aj vo fiSkalnej legislative, resp. v pravnej uprave zodpo-
vednosti za poru$enie finan¢nej discipliny.

V suvislosti s tzemnou samospravou by bola vhodna novela
pravnej Upravy zakona o finan¢nej kontrole a audite, konkrétne kto-
ra by upravovala doplnenie aj vykonu kontrol vlastnych prostriedkov
v samosprave. Urc¢ita ¢ast praxe s danym tvrdenim nesahlasi a pod-
klada to skuto¢nostou, Ze vykon kontroly v rdmci izemnej samospra-
vy realizuje hlavny kontrolor, ktory v§ak pri vykone kontrolnej ¢in-
nosti postupuje podla osobitnych predpisov'®. Ddlezitym momentom
je aj pravna Uprava kontrolného organu, akym je hlavny kontrolor sa-
mospravneho kraja. Jeho postavenie je upravené na dne$né pomery
myslime si postacujuco v zdkone ¢.302/2001 Z.z., avSak realizacia je
opit rozna. Niekde je to vSeobecne zavaznym nariadenim, inde zasa-
dami a pod. Ukladanie sankcii je prentho v danej chvili nejednoznac-
né a nie su Utvary na tato ¢innost vybudované. Jeho zamestnavatelom
to vyhovuje. Pre zdokonalenie kontrolného systému by bola alternati-
va prijat novy zakon o kontrole v izemnej samosprave, ktory by sa za-
meral hlavne na jednotné a zavézné pravidla kontrolnej ¢innosti, po-
silnenie nezavislosti hlavného kontroldra, kritéria kontrolnej ¢innos-
ti, spoésob kontroly nad vybavovanim peticii a staznosti, definovanie
konfliktu zaujmov a sankcie za nedodrZanie zdkona a nezabezpece-
nie vnutornej kontroly.

15  Pozrizéakon ¢. 302/2001 Z. z. o samosprave vyssich tzemnych celkov (zakon
osamospravnych krajoch) vznenineskorsich predpisov, zdkon ¢. 369/1990 Zb.
0 obecnom zriadeni v zneni neskorsich predpisov.

81



82

REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

ZAVER

Kontrola vo vSeobecnosti je cielavedoma Cinnost, medzi ktoré
funkcie zaradujeme poznavaciu, porovnavaciu, napravnd, informac-
nt a preventivnu.'® Uéinnost efektivnych kontrolnych systémov moze
zabezpecit len efektivne fungujuci a prepracovany systém kontroly.
Finan¢na kontrola mé svoje vyznamné a relevantné opodstatnenie, a to
nielen z hladiska objektu vykonu kontroly (teda verejnych financii), ale
aj z fiSkalneho hladiska, ako primarneho zdroja vSetkych aktivit orga-
nu verejnej spravy. Vychadzajuc zo Statistickych vykazov kontrolnej
¢innosti za obdobie rokov 2013-2014'" sa nam potvrdzuje predpoklad
prijatia inovativneho pravneho predpisu, a pri zhodnoteni kontrolne;j
¢innosti v nasledujtcich rokoch neustale pretrvava potreba zamerat sa
na konkrétne tematické finanéné kontroly cielovo orientované na rizi-
kovo identifikované oblasti v konkrétnom ¢ase, napr. pri opakujicich
sa pochybeniach s ohladom na reakcie prislunej legislativy. Finan¢na
kontrola by sa mala premietat, podporovat a rozvijat finan¢né riadenie
Statutarneho organu verejnej spravy v smere zabezpecenia efektivnos-
ti, hospodarnosti, i¢elovosti a G¢innosti hospodarenia s verejnymi fi-
nanciami. TaktieZ by mala byt nastrojom zamedzujucim nekalym ko-
naniam nakladania s majetkom, podvodnym konaniam a preventivne
predchadzat uvedenym negativnym javom.
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KNOWLEDGE GROWTH FACTOR FINANCIAL AWARENESS
OF STUDENTS FROM MALOPOLSKCH UNIVERSITIES

Jarostaw Wenancjusz Przybytniowski
Wioletta Magdalena Pacholarz

Abstract: When dealing with it was found that the financial education in-
creases substantially the economic knowledge to build awareness and
competence of the younger generation and therefore the dissemination
of this knowledge. The aim of this paper is to identify the importance of
the knowledge economy in the growth of the build awareness and com-
petence of the students in the management of finances in the current,
constantly changing environment. Design development was subject to
the hypothesis in accordance with that — there is a relationship of the
knowledge economy and the increase of awareness and competence
of the younger generation in achieving financial stability and their
independence. This problem will be implemented using the analysis
of the state of the knowledge economy university students of the
Matopolskich on individual economic areas. Method applied research
area is anonymous questionnaire survey addressed directly using a sur-
vey to students study desktop and portable exams I and II degree.

Keywords: knowledge economy, knowledge objective economic aware-
ness, subjective knowledge

INTRODUCTION

The contemporary trend of the knowledge economy’, including
financial influenced materially to the attitudes on the demand side and
supply side. Gain greater knowledge economy helps you recognize the

1 The study is a continuation of a series of articles, covering presentations of
research conducted in the South Eastern provinces.
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opportunities and risks associated with the functioning of the market
so that customers are able to make informed decisions, in particular
the financial. This would enter the various levels of education in the
field of education, including financial, taken at different stages of
development of a society by the various stakeholders (e.g.: secondary
education, higher, financial institutions, government, etc), as well as
the level of financial knowledge represented by the Polish society. It
should be remembered that financial education, as an economic educa-
tion, awareness of economic assessment. You can talk about education
advanced, based on a long and complex process of education at the
stage of secondary or higher education (formal), where changes can
be observed in the long term and education a brief, which is the result
of the li only short-term memory, which arrives to the recipient from
other broadcasters and the media. Whereas this separation awareness,
for the purposes of this development, author analyse an awareness of
the advanced. With this in mind, the aim of this research is the identifi-
cation of the level of knowledge as increasing the awareness of financial
students from Matopolskim university. It will be realized on the basis of
the analysis of the knowledge of the subjective and objective students
on issues in the field of economics, including issues of purely finan-
cial. Design development was subject to the hypothesis in accordance
with that — there is a relationship between the level of the knowledge
economy, including financial and increase awareness and competence
of the younger generation in achieving financial stability, including
their independence. Analysis of the surveys have been carried out on
two planes: Theoretical and empirical. Theoretical analysis is based on
the use of knowledge in the literature of both Polish and foreign policy.
Empirical analysis used a presentation of the results of surveys carried
out in 2016, among Academic Youth (study desktop and portable ex-
ams [ and I), in the field of economic sciences, in discipline: economics,
science management and finance, aged 20 to 30 years, making possible
the assessment scale and projection of changes in the composition of
economic awareness and financial during the subject.
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THE IMPORTANCE OF THE KNOWLEDGE ECONOMY
IN THE PROCESS OF INCREASING THE AWARENESS
OF FINANCIAL YOUNG GENERATION

By Cate Lyons-Crew (Financial Inclusion Program Manager)
[see: Iwanicz-Drozdowska 2011, p. 13]: “financial awareness is ne-
cessary to function in a modern society and is increasingly important in
the long term a dignified life and society.” This understanding concepts
and procedures economic, and also the ability to use this knowledge
to solve economic problems. Here it should be borne in mind that1.
This is not information but there is no information without data.

2. The information is not known but there is no knowledge without
information.
3. Knowledge is not wisdom but no wisdom without knowledge.

The same to speak of knowledge, including economic, must be
met two basic conditions [ref.: Pacholarz 2016, p. 13—14]:

a) between the collection of data and the present analysis - a neces-
sary condition and insufficient,

b) acquires information/e is interpreted by the human rights - a ne-
cessary condition and sufficient.

Otherwise the table:
a) data is not information,
b) information is not known.

The competence of the financial statements reflect the level of
knowledge about the financial products and services and affect the
ability to make effective financial decisions affecting well-being using
[Vitt and others, p. XII]. This requires in particular such capabilities
that are limited to the capacity to analyse and financial management
of the authors. Therefore the competence of the financial statements
include such subcomponents you want as: knowledge, learning, un-
derstanding, selection, comparisons and selection. The International
Organization INFE (International Network on Financial Education)
operating at the OECD draws the attention to the mutual interaction
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of certain factors, acting that competence include financial connec-
tion awareness, knowledge, skills and attitudes and actions necessary
to make the right choices so that ultimately the entity has financial
prosperity [Measuring Financial Literacy, 2011, p. 3]. The European
Commission (EC) defines in turn powers as a financial ability of cus-
tomers and small business owners to understanding of financial prod-
ucts so that they can make informed financial decisions [Habschick
and others, 2007, p. 8].

In view of the dynamic development of the financial markets,
demographic change and economic subjects economic competence,
including financial inrecent years has particular significance. Change
the needs of individuals as well as new and more sophisticated prod-
ucts sector financial market, and with them there is a need for knowl-
edge, skills and competences to these needs in the best extent and as
far to meet.

Systematic changes which are occurring in the financial services
market [Przybytniowski, 2016 p. 93-125], and consequently has lived
its entire life innovation in customer service, underline the impor-
tance of financial awareness. There is no division of the knowledge
economy, prompts the young generation to the total lack of concern the
functioning of the financial market and thus brings the demand side
management to total financial exclusion. The absence or low level of
education of economic, promotes to decisions by the young generation
decisions which often lead to insolvency by the customer. The above
considerations lead the author of this development to the proposal that
the primary role of education is to increase financial knowledge among
the younger generation. This leads to the respective behaviour as
well as make informed decisions in the management of finances. The
main objective of economic education, including financial aid is the
young generation in the understanding of trends in the changing, glo-
balised economic environment and know their rights and obligations
[ref.: Ansoff 1968, p. 37—-44; Andrews 1998; Gryffin 2002, p. 74-93;
Romanowska 2010, p. 7-15; Przybytniowski 2013, p. At 63—67].
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KNOWLEDGE OF THE SUBJECTIVE AND OBJECTIVE

In the knowledge of an objective shall take into account the
things “true”. This knowledge is at the same time their own good and
general. Is above all — rationalism in providing all the information (not
“sell”) knowledge based on objective defined data. This knowledge,
does not bear the characteristics of the emotional, flowing from inside
the unit. The person providing knowledge objective — directs the jus-
tice and true reality [ref. Popper 1992, p. 52%]. However, whereas the
subjective knowledge, the person providing the information has its
prejudices, personal respects, experiences, liabilities stemming from
the inside. This knowledge is “unilateral” — often incompatible with
the assessment of reality (Table 1). In the case of secondary schools or
universities, basic media knowledge is teacher or lecturer at universi-
ties who have both subjective knowledge (not available), or individual,
difficult to formalise and objective (non-confidential).

Table 1. Knowledge subjective and objective

Knowledge implicit Knowledge evident
(hidden, not available) (available)

¢ individual — difficult to copy, ¢ intersubjective (available for

¢ leaves the inside of us more than one company) —
§  (onexperience), easy to transfer,
© * focus (used by many » knowledge on the outside
T people in many places at of the US (leaves the rati-
2  once) —here and now, onal understanding),
* « subjective, ¢ sequential — there and then,

¢ whizz (analogy) — practice. * objective,

* theory.

Source: based on [ref. Nonaka and Takeuchi 2000, p. 96].

2 According to this author, scientific rationality is unambiguously connected
with the way science evolves, in view of adopting a critical attitude towards
the emerging theories. According to this theory, all your efforts should be
directed towards creating new theories to falsify the predictions, rather than
lead to another confirmation of verification. Only constantly criticized and
questioned knowledge has come up, it can lead to systematic creation of the
more perfect theories, because sometimes what we see nowadays, it can be
“we were wrong” and consequently we can learn from our own mistakes and
draw conclusions. Admit — we made a mistake.
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Characteristics of knowledge an open and hidden were I. Nonaka
and H. Takeuchi [2000, p. 84). They wrote of the mutual relations
between them. They considered that the knowledge the implicit is by
way of communication. A process that requires a kind of distributed
processing approaches as individual skills, experience, information
theoretical and practical, i.e. competence communication sender
(Figure 1).

Figure 1: General model communication

Communication competence of the sender Communication competence of the recipient
" Intention Share ."’-).;'rimulus ‘\"‘-_ Reaction Effect
i Sender _;i Transfer —— Recipient
Coding “-,\ e Decoding

channel, fj’bi_tg— ,ygzﬁgs;uge, (medium)

Area of effective communication

Source: Own [Nonaka and Takeuchi 2000, p. 84].

Knowledge available, so-called excepted, is transmitted in the
form of information using a variety of data sources, which is facing
the theory outside the text. Provides the knowledge in the education
process is created in a spiral [ Nonaka and Takeuchi 2000, p. 96], where
processes: socialisation internalisation combination and externalisa-
tion — complement each other and are, in the cycle of transmission
and processing of the information that a new knowledge students or
students. De facto they generate new knowledge by using the process
of interaction with/or lack of practical training. Harmonisation of
knowledge explicitly is the end of the process of reaching the expected
knowledge (truth) about the new topic (subject) — its sources of origin.
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RESEARCH METHODOLOGY

METHODOLOGY

In the development were used methods of analysis qualitative
comparative analysis and statistical analysis. For the collection of the
material of the original author used the results of the survey conducted
in2016°., and on the study of knowledge and awareness of the financial.
This questionnaire contains general part, including questions related
to metric respondents and part of a detailed, relating to the assessment
of the status of the subjective, objective and sources of knowledge and
preferred forms of economic education, including financial students.

The assessment of the level of knowledge and awareness of the
financial students were made in the representations Likerta scale, with
which the author obtain can answer associated with the acceptance of
the phenomenon. The proposed scale consisted of the cafeteria, which
connects five replies arranged on the total acceptance — “5”, to total
rejection — “1”. Tested student was to determine to what extent agrees
with the specified question where: “1” — meant “strongly small”,
“2” — meant “small”, “3” — meant “medium”, “4” — meant “high”,
“5” —meant “strongly high”.

The selection of the sample provide the representativeness of the
results for students aged from 18 to 30, in terms of gender and place of
residence. The choice of this ensures the comparability of the results,
as I mentioned before, conducted in earlier years, carried out within the
framework of the statutes. In both cycles research, attempt consisted
of 315 people, which made it possible to carry out analyses in more
detailed (Table 2). In this test was attended by students on desktop
and portable exams I and I, Matopolskich universities, studying in the
field of economic sciences, in discipline: economics, sciences fund and
finance. Accounted for the most numerous group respondents study-
ing specialities: finance and accounting, management, banking and
insurance: in turn— 111 (35.2%), 88 (27.9%), 70 (22.2%), 46 (16.6%).

3 The research is conducted every two years. Previous research was conducted
in 2012 and 2014.



REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

Among all responders persons outnumbered students study portable
exams — II°. Including comprised — 232 (73.7%) examined people,
while the number of students studies I° was 83 (26.3%). In the exam-
ined group exceed slightly women 172 (54.6%).

Table 2. The structure of the population under

Sex

Age women men Place of residence No %

No % No %
20-21years 22 7.0 18 5.7 village 89 28.3
22-23 years 26 8.3 25 7.9 cityto20thousand 72 22.8
24-25 years town from 20 thousand

34 10.8 33 10.5 t0 100 thousand 37 117
26-27 years 39 124 39 124 town from 100 town 42 133

from 500 thousand
28-29 years 28 8.9 19 6.0 cityabove 500thousand 75 23.9
above30years 23 73 9 29

Source: Own

Most respondents were in the age 26—27 years and 24-25 years,
sequentially (224.8% and 21.3%). They constitute the 46.1% of all
examined patients. Least tested students were over the age 20-21
(12.7%) years as well as 28—29 (14.9%).

THE RESULTS OF SUBJECTIVE ASSESSMENT OF THE STATUS
OF THE KNOWLEDGE ECONOMY AMONG STUDENTS

In the statement of the number of properly cast answers by stu-
dents, it can be noted that all students answered the set of questions
contained in the survey.

In the first instance students study desktop and portable ex-
ams I and Il degree answered the question related to the subjective
assessment of the knowledge economy financial, management and
economics: Sampled answered the question: How Do and their general
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knowledge of economic, financial and management? Whether your and
knowledge is...? On the basis of the results obtained, students consider
that their knowledge of economics, Finance and life sciences manage-
ment is at “strongly small” and “small” (including indicators in 2014
were until 49.2%, a 2016 — 45.1%. In the further students have identi-
fied their state of knowledge at the level of the medium and in 2014 —
39.6% and in 2016 — 36.7%. As can be seen in the period considered
increased interest of evaluators your knowledge economy as “strongly
small” and “small”, for these respondents who assess it as “high” and
“high”. In addition, compared to the year 2016, almost 4% increase
in the number of assessors their knowledge as: “strongly small” and
“small”, for students evaluators it as “high” and “high”.

The next step is to analyse the subjective assessment of the knowl-
edge economy, including financial in selected slices demographic (place
of residence and age), where students answered the question: How
Do and its general knowledge of Economics, Finance and life sciences
helpful? Whether you’re and knowledge is...?. By analysing the data
obtained, students estimate worse condition of its knowledge at the
age of 20-21 years, residing in rural areas. In comparison with the year
2014, increased by more than 3% of the number of respondents assess-
ing their knowledge as: “strongly small” and “small”, for respondents
evaluators it as “medium” and more than 2.5% — as “high” and “high”.
Students who declare that their knowledge is the medium level are over
the age of 30 years and 28-29 years residing city from 100 to 500 thou-
sand inhabitants and above 500 thousand inhabitants. In relation to the
year 2014, nearly 3%, in both cases, an increase in the number of test,
evaluating their knowledge as “high” and “high”, at the expense of stu-
dents indicating it as “medium” and by more than 4% “strongly small”
and “small”. At this point, it can be concluded that your students at age
has a significant impact on the level of aid response. This is linked to the
fact that respondents in different age begin work professional that stud-
ies nomadic (especially grade), which are also a source of knowledge-
economy and thus the awareness of financial assistance.

Another question related to subjective assessment of knowl-
edge, was to determine its in different areas: How do and the level of
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their knowledge and skills related to...? Whether you and knowledge
is...? Whereas the area in which the students to assess the state of
their knowledge (Figure 2), preferably to drop the ability to manage
finances.

Figure 2: How do and the level of their knowledge and skills related to ...? Whether
you and knowledge is ...? (N 2016 =315)

city sbove 500 thousand

town from 100 town from 500 thousand _
town from 20 thousand to 100 thousand

city 0 20 thousand.
village _

above 30 years

28-29 years

26-27 years

24-25 years

22-23 years

FEVNI]

20-21 years

0.0% 20.0% 40.0% 60.0% 80.0% 100.0%
mstrongly high and strongly ~ @Wmedium  wsmall and strongly small

Source: Own

Whereas the year 2016 in virtually all areas of increased interest
students Evaluators their knowledge as “strongly high” and “high”.
While decreased group those students who evaluate your knowledge
as a “small” and “small” and “medium”.

By analysing the data obtained, taking into account: year of
studies, degree and whether they are stationary studies or nomadic,
it can be stated that the stage of tertiary determines the status of the
knowledge economy students. Slightly higher level of knowledge stu-
dents II° in compared with the students of the I°. Noteworthy is the fact
that students I° begins the process of studying, have a higher average
(3.36%) from students finishing education (3.22%). The reverse situ-
ation took place students II°. Students of the first year were average at
3.14%, and students of the second year have reached an average of less
than 2 percent higher —4.91%.

93



94

REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

The next step in the research were analysis of knowledge gaps and
skills among women and men. Students have to answer the question:
How do and the level of their knowledge and skills related to ...? Whether
you and knowledge is...? Both men and women the lowest evaluate
your knowledge with the functioning of the banking market (commer-
cial banks and cooperative and the functioning of the Warsaw Stock
Exchange). In the vast majority of rural women evaluate your level of
knowledge of the lower than men. The biggest difference in subjective
level of knowledge between women and men is in areas: retirement
benefits and the functioning of the cooperative banks and the Warsaw
Stock Exchange. While the lowest difference has occurred in the areas
of: jobs Central Bank, concept and the essence of the inflation and in
e-money. In virtually all areas there is less self-esteem women than
men. Whereas the age of respondents, the largest gaps in knowledge,
regardless of age, concern: banking sector, insurance, pension bene-
fits and the euro area. The largest differences in subjective assessment
of the level of knowledge between the newest and oldest age group,
noted in: retirement benefits, concept and the essence of the inflation
and the euro area.

OBJECTIVE ASSESSMENT OF THE STATUS
OF THE KNOWLEDGE ECONOMY STUDENTS AT

An objective assessment of the status of the knowledge economy
students at was made on the basis of the results of the questionnaire
as well developed indicators of the knowledge economy, constructed
on the basis of specific questions of management, of economics and
finance . Related questions were among others with: ability to manage
their own portfolio financial knowledge of the banking, insurance, pen-
sions, rules save and invest, issues related to unemployment and infla-
tion, the functioning of the zone and the euro currency, use of loans and
credits, of non-cash transactions and the knowledge of the tax system.

Analysis of the test of the knowledge economy, i.e. response
respondents on specific questions, showed that the knowledge stu-
dents study desktop and portable exams I and II is much better than
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their subjective assessment. More than half of the valid questions has
granted over 47% (strongly large, high), and nearly 28% of students re-
plied to the medium level. Less than 6 correct answers has granted over
12% of respondents, which gave strongly small level of the knowledge
economy. In comparison to the tests carried out in 2014 (the same ques-
tions), the percentage of students, which may be classified to the group
of high, medium and low level of the knowledge economy, slightly
increased, but does not give a significant statistical difference. One of
the easiest questions for students has proved to be a question relating
to manage their own financial resources. Just 42 respondents indicated
an incorrect answer, which gives less than 14% of total corresponding
to this question. In the further minor problems meant question related
to the smart card — almost 28%. A similar result to the previous issues
appeared the unemployment 101 persons most often correct option,
which gives 32.1% of the total corresponding to. Most problems with
the reply have students with question regarding: the functioning of
the euro zone (195 person — 61.9 %), the banking sector (183 per-
son — 58.1%), retirement benefits (169 person — 53.7%) and insurance
(161 — 50.1%) all responders students. Compared to the year 2014,
increased interest of students, which comply with the correctly on al-
most all questions (for the four questions, changes were significant).
The largest increase (nearly 28%) were observed for questions related
to electronic money. Whereas the data obtained, it is difficult to clearly
indicate that your age had an impact on the level of response. Students
between 24-27 (10.1%) Empire the ability to properly complete the
survey and respondents aged 20—21 (19.2%) — had, according to the
lowest level of financial knowledge. The results of that age range of
24-27 years, living in large cities have the most answers, as confirmed
by the results obtained from the assessment of the subjective.

In the final part of the research a comparison of the subjective
and objective assessment of the shortcomings of the knowledge econ-
omy among responders students. Businessmen believe that have the
least knowledge in the functioning of the banking sector, the concept
and the essence of inflation and knowledge of social insurance and
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economic. Relatively sampled better been unable to questions relating
to manage their own financial management and electronic money.

SUMMARY

As a result of the studies carried out, has been implemented.
The analysis of the level of the knowledge economy students from
Matopolskich universities has enabled verification that has been put at
the outset article hypothesis. In the development has been confirmed
hypothesis there is a relationship of the knowledge economy and the
increase of awareness and competence of the younger generation in
achieving financial stability and their independence.

Following the above considerations, compared to 2014, although
there were significant changes in the level of the knowledge economy
test students. Still, almost half of students has significant shortcom-
ings in this area.

On the basis of the studies carried out, it was found that there
were no significant between gender, age, the place of residence and
economic knowledge students regardless whether he studies at the
desktop and portable exams of the first and second degree.
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KLUCOVA ROZHODOVACIA PRAX SUDNEHO DVORA
EUROPSKEJ UNIE K EUROPSKEMU KONANIU
0 PLATOBNOM ROZKAZE!

LEADING JURISPRUDENCE OF THE COURT OF JUSTICE
OF THE EUROPEAN UNION REGARDING THE EUROPEAN
ORDER FOR PAYMENT PROCEDURE

Jana Balisova

Abstrakt: Prispevok pojednava o klucovej judikatire Sudneho dvora
Eurodpskej tnie k eur6pskemu konaniu o platobnom rozkaze z pohla-
du eurdpskeho medzinarodného prava sukromného. V tejto savis-
losti predstavuje hlavny predmet skimania nariadenie Eur6pskeho
parlamentu a Rady (ES) ¢. 1896/2006 z 12. Decembra 2006 ktorym
sa zavadza eurdpske konanie o platobnom rozkaze. Analyzovana
judikatiira sa venuje predovsetkym otazkam naleZitosti navrhu
na vydanie eurdpskeho platobného rozkazu (C-215/11), moznosti
uplatnenia si navrhovatelom priamo nevy¢islené troky (C-215/11),
pravnym ucinkom podania odporu vo vztahu k zaloZeniu pravomoci
(C-144/12), sposobu dorucenia (C-119 a 120/13) a naroku na pre-
skimanie (C-245/14, C-324/12).

Kriicové slova: eurépsky platobny rozkaz, eurépske medzinarodné pravo
sukromné

1 Tato praca bola podporovand Agentirou na podporu vyskumu a vyvoja
na zaklade zmluvy ¢. APVV-14-0852.
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Abstract: The article examines the leading jurisprudence of the Court of
Justice of the European Union relating to the European order for
payment procedure from the viewpoint of the European private inter-
national law. In this regard, as the principal subject of research serves
the Regulation (EC) No 1896/2006 of the European Parliament and
of the Council of 12 December 2006 creating a European order for
payment procedure. The analyzed case law pertains mainly to the
issues concerning the formal requirements of an application for
the European order for payment (C-215/11), the possibility for the
applicant to claim interest not specified by a fixed monetary value
(C-215/11), legal effects of lodging a statement of opposition in
relation to the establishment of jurisdiction (C-144/12), the method
of service (C-119 and 120/13) and the right of review (C-245/14,
C-324/12).

Keywords: European order for payment, European private international law

UvoD

Eurépske konanie o platobnom rozkaze podla nariadenia
¢. 1896/2006,> ktorym sa tento prispevok prednostne zaobera, pred-
stavuje jeden z fundamentalnych pilierov zrychleného presadzovania
narokov v kontexte suidnych konani s cezhrani¢énym prvkom v rdmci
Clenskych statov Eurdpskej tinie.® Za dalsie piliere mozno povazovat
eurdpske konanie vo veciach s nizkou hodnotou sporu podla nariade-
nia ¢. 861/2007,* konanie tykajice sa eurdépskeho prikazu na zabloko-

2 Nariadenie Europskeho parlamentu a Rady (ES) ¢. 1896/2006 z 12. decem-
bra 2006, ktorym sa zavadza eurdpske konanie o platobnom rozkaze, U. v.
EU L 399,30.12.2006,s.1—32.

3 KRAMER, X. E., The structure of civil proceedings and why it matters: ex-
ploratory observations on future ELI-UNIDROIT European rules of civil pro-
cedure. In Uniform Law Review/Revue de droit uniforme, vyd. 19, €. 2, 5. 224.

4 Nariadenie Eurdpskeho parlamentu a Rady (ES) ¢. 861/2007 z 11. jula
2007, ktorym sa ustanovuje Eurdpske konanie vo veciach s nizkou hodnotou
sporu, U.v. EU L 199, 31.7.2007,s. 1 - 22.
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vanie u¢tov podla nariadenia ¢. 655/2014,% spolupracu medzi sadmi
Clenskych §tatov pri vykonavani dokazov v ob¢ianskych a obchodnych
veciach podla nariadenia ¢. 1206/2001,° ako aj nariadenie o vyzivnom
¢. 4/20097. Prijatim spomenutych sekundarnych aktov sledovala
Eurdpska tnia predovSetkym naplnenie svojich dlhodobych, ekono-
mickych a politickych cielov.

Vo vseobecnosti spoc¢ivalo ekonomické hladisko harmonizacie
koliznych noriem v ramci Eur6pskej unie v zabezpeceni progresivne;j,
neustale sa rozsirujucej a prehlbujlcej integracie a efektivneho fun-
govania vnutorného trhu. Uvedenému zaveru nasvedcéuje aj povodné
zaradenie Amsterdamskou zmluvou ustanoveni tykajucich sa opatreni
v oblasti sudnej spoluprace v oblianskopravnych veciach pod Hlavu
IV ZES: vizova, azylova, pristahovalecké politika a iné politiky, ktoré
sa tykaju volného pohybu 0sdob.? K odstraneniu nadvaznosti (teraz uz
tzv.) justi¢nej spoluprace v ob¢ianskych veciach na volny pohyb 0sdb
doslo az v Lisabonskej zmluve, pricom bola tato zaradena pod Hlavu
V ZFEU: priestor slobody, bezpe¢nosti a spravodlivosti.’

Napriek pomerne neskorému posunu v systematizacii justic¢nej
spoluprace v ob¢ianskych veciach, mozno hovorit o ranych politickych
ambiciach Eurdpskych spolocenstiev vo vztahu k vyvoju a etablova-
niu eurépskeho medzinarodného prava sukromného takmer od ich
zalozenia.'’ Jeden z najvyraznejsich milnikov v§ak v tomto smere

5 Nariadenie Eurdpskeho parlamentu a Rady (ES) ¢.655/2014z15. M4aja 2014
o zavedeni konania tykajuceho sa eur6pskeho prikazu na zablokovanie Gctov
s cielom ulahcit cezhrani¢né vymahanie pohladavok v obéianskych a ob-
chodnych veciach, U.v. EU L 189, 27.6.2014, s. 59-92.

6 Nariadenie Rady (ES) ¢. 1206/2001 z 28. maja 2001 o spolupraci medzi sidmi
¢lenskych $tatov pri vykonavani dokazov v ob¢ianskych a obchodnych veciach,
mimoriadne vydanie v slovenskom jazyku: Kapitola 19 Zvizok 004 s. 121-144.

7 Nariadenie Rady (ES) ¢. 4/2009 z 18. decembra 2008 o pravomoci, rozhod-
nom préve, uznavani a vykone rozhodnuti a o spolupraci vo veciach vyzivo-
vacej povinnosti, U.v. EU L 7, 10.1.2009, s. 1-79.

8 FIORINI, A., The Evolution of Private International Law. In The International
and Comparative Law Quarterly, vyd. 57, ¢. 8, 2008, s. 973-975.

9 Tamze, s. 973.
10 TamZe,s. 975.
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predstavoval aZ mimoriadny samit Eur6pskej rady v Tampere (1999).
Politicka agenda samitu vychadzala najmé zo zakladnych principov
zosobnujucich t¢el azmysel existencie EU, t. j. z principov slobody, de-
mokracie, reSpektovanialudskych pravazakladnych slobdd a pravneho
Statu. Podla zaverov prezentovanych v Tampere, prave princip slobody
v sebe zahfna aj efektivny pristup k spravodlivosti. Nekompatibilnost,
Ci zloZitost pravnych aj administrativnych systémov ¢lenskych Statov
predstavovali totiZ znacné prekazky pre fyzické a pravnické osoby pri
uplatiiovani a vykone svojich prav.'' V tejto stvislosti boli ako konkrét-
ne ciele priestoru slobody, bezpecnosti a spravodlivosti vytycené: lepSi
pristup k spravodlivosti, vzdjomné uznavanie stidnych rozhodnuti
a dosiahnutie vic¢sej konvergencie v ob¢ianskopravnych veciach.!
Uvedené ciele nasli v praxi odraz najmi v nariadeni Brusel I o pra-
vomoci a uznavani rozsudkov,' ktoré nahradilo Bruselsky dohovor
z roku 1968 a ktoré mozno povaZovat za jeden zo zakladnych kametiov
eurdpskeho medzinarodného prava suikromného.

Na relevantné zavery z Tampere dalej nadvdzoval Haagsky
program zamerany na posilnovanie slobody, bezpe¢nosti a spravodli-
vostiv Eurdpskej inii, v ktorom sa ako jedna z priorit explicitne uvadzal
aj eurdpsky platobny prikaz'* Eurépske konanie o platobnom rozkaze
bolo predmetom viacerych sporov a naslo svoju finalnu podobu v na-
riadeni €. 1896/2006 (pozn.: dalej len nariadenie).

11 Viz. EUROPEAN PARLIAMENT, Tampere European Council 15 and
16 October 1999, Presidency Conclusions, bod 28, pristupné na: http://
www.europarl.europa.eu/summits/tam_en.htm#b [11.02.2017].

12  TamZe, body 29-39.

13  Nariadenie Rady (ES) ¢.44/2001z22. decembra 2000 o pravomoci a o uzna-
vani a vykone rozsudkov v ob¢ianskych a obchodnych veciach, mimoriadne
vydanie v slovenskom jazyku: Kapitola 19 Zvizok 004 s. 42-64. (Dalej
len nariadenie Brusel I). Toto nariadenie bolo neskor zrusené nariadenim
Euroépskeho parlamentu a Rady (EU) &.1215/2012 z 12. Decembra 2012
0 pravomoci a o uznavani a vykone rozsudkov v ob¢ianskych a obchodnych
veciach (tzv. nariadenie Brusel I bis).

14  Viz.RADA, Haagsky program: posiliiovanie slobody, bezpe¢nosti a spravod-
livosti v Eurépskej tnii. (2005/C 53/01), U.v. EU C 53, 3.3.2005, s. 1-14.
podkapitola 3.4.2., pristupné na: http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=0J:C:2005:053:0001:0014:SK:PDF [11.02.2017].
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Rozhodnutia analyzované v tomto prispevku pochadzaju z preju-
dicidlnych konani tykajucich sa nariadenia ¢. 1896/2006. Sudny dvor
aj pri vyklade tohto nariadenia vo svojej funkcii kone¢ného interpreta
zakladajucich zmlav a sekundarnych aktov uplatnil v prevaznej miere
Standardné vykladové metody — jazykovu, systematickq, logicku, teleo-
logickd a vobmedzenom rozsahu aj historicku.'® Pri vyklade kla¢ovych
pojmov, ktorych vyznam v roznych ¢lenskych Statoch moze obsahovat
odlisné pojmové znaky pouzival metodu autondmne;j interpretacie.

KLUGOVA JUDIKATURA K EUROPSKEMU KONANIU
0 PLATOBNOM ROZKAZE

STRUCNY EXKURZ K NARIADENIU ¢&. 1896,/2006

S cielom zjednodusit, urychlit a zlacnit sidne konania s medzi-
narodnym prvkom v ob¢ianskych a obchodnych veciach o nepopretych
penaznych pohladavkach Eurdpska unia nariadenim zaviedla eurdp-
ske konanie o platobnom rozkaze vztahujuce sa na vSetky ¢lenské Staty
okrem Danska.

Priebeh konania je pomerne priamociary: navrhovatel poda na-
vrh formou tlaciva, prip. v inej forme za podmienok uvedenych v naria-
deni, ktory sud preskiima len vzhladom na splnenie tychto podmienok
a v pripade ich splnenia vyda platobny rozkaz, inak navrh zamietne
alebo urci navrhovatelovi lehotu na doplnenie a opravu.'” Po vydani
a platnom doruceni platobného rozkazu ma odporca 30-dnovu lehotu
na podanie odporu, pricom relevantné tlacivo je pripojené k platobné-
mu rozkazu a nevyZaduje sa udanie dovodov na a¢inné popretie pohla-
davky. V pripade platne podaného odporu sa eur6pske konanie podla

15 SIMAN, M., SLASTAN, M., Stdny systém Eurdpskej tinie. 3. vydanie.
Bratislava: EUROIURIS — Eurdpske pravne centrum, o. z., 2010. 782 s.
ISBN: 978-80-89406-07-4, s. 138.

16  PAULUS, C. G., Zivilprozessrecht. 6. vydanie. Berlin: Springer, 2017. 446 s.
ISBN 978-3-642-36352-8, s. 360.

17  Tamze,s. 378.
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nariadenia skonci a spor pokracuje v riadnom obc¢ianskom konani pod-
la vnutroStatneho prava, resp. je na zZiadost navrhovatela ukonceny.

Pravne otazky, ktoré nariadenie priamo nenormuje a ani pri
nich vyslovne neodkazuje na iny pravny pramern, do jeho pdsobnosti
nespadaju.

NALEZITOSTI NAVRHU NA VYDANIE EUROPSKEHO
PLATOBNEHO ROZKAZU

V prejudicidlnom konani Szyrocka proti SiGer Technologie
GmbH™ bola polskym okresnym sudom vznesena otazka interpretécie
¢lanku 7 nariadenia, ktory ustanovuje poziadavky na navrh na vydanie
europskeho platobného rozkazu. Vnutro$tatny sad zaujimal najma
charakter druhého odseku, ktory vymentva formalne nélezitosti na-
vrhu ako napr. mené a adresy stran (lit. a), vySku pohladavky vratane
istiny a pripadného troku (lit. b) alebo udanie predmetu sporu a okol-
nosti vzniku pohladavky (lit. d). Stdny dvor mal konkrétne zodpovedat
otazku, ¢i sa ma ¢lanok 7 ods. 2 nariadenia vykladat v tom zmysle, zZe
vyCerpavajucim spdsobom upravuje vSetky poziadavky, ktoré musi
navrh spliat, alebo stanovuje iba minimalne poziadavky, ktoré mozu
byt doplnené o dalsie poziadavky vyplyvajice z vnutrostatneho prava,'
t. j. velmi zjednodusene, ¢i je kataldg formalnych nélezitosti navrhu
na vydanie eurdpskeho platobného rozkazu obsiahnuty v druhom od-
seku ¢lanku 7 nariadenia taxativny alebo demonstrativny.

Sudny dvor povazoval charakter zmieneného ustanovenia za ta-
xativny a svoje posudene zaloZil najmé na doslovnom a systematickom
vyklade.? Co sa tyka znenia ¢lanku 7, Sudny dvor argumentoval na jed-
nej strane absenciou akejkolvek skuto¢nosti, ktora by mohla vyvolavat
dojem, Ze Clenské Staty si zachovali pravo na zavadzanie dodato¢nych
poZiadaviek tykajucich sa navrhu na vydanie eurdpskeho platobného

18  Vec(C-215/11, Rozsudok Stidneho dvora (prva komora) z 13. decembra 2012
Iwona Szyrocka proti SiGer Technologie GmbH, ECLI:EU:C:2012:794,
bod 23. (Dalej len vec C-215/11).

19 Tamze.
20  Tamze, body 25, 29.
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rozkazu.”! Na strane druhej spomenul aj ustanovenia v ramci ¢lanku 7
priznavajuce ¢lenskym Statom pravo upravit prostrednictvom vlastného
pravneho poriadku niektoré aspekty navrhu ako napr. odseky 3, 5 a 6,
ktoré v8ak upravuja toto pravo explicitne.?? Z hladiska systematiky sa
Sudny dvor opiera o obsah dal$ich ustanoveni predmetného nariadenia:
¢lanky 2, 3, 4 a 6 nariadenia spresiuju urcité podmienky pre vydanie
eurdpskeho platobného rozkazu, priCom tieZ neupravujic moznost
ustanovenia dodato¢nych podmienok ¢lenskymi $tatmi a ¢lanok 11 ods.
1 lit. a jasne hovori, Ze ndvrh moZno zamietnut len v pripade nesplnenia
poziadaviek uvedenych v ¢lankoch 2,3,4,6a7.%

Ako podporné argumenty pre taxativnu interpretaciu formalnych
naleZitosti navrhu ustanovenych v ¢lanku 7 ods. 2 nariadenia slizia aj
jeho ucel a ciel. Podla ¢lanku 1 nariadenia predstavuje jeho tcel zjed-
nodusenie a urychlenie sudnych konani v ob¢ianskych a obchodnych
veciach, ktorych predmetom st cezhrani¢né spory tykajice sa nepo-
pretych penaznych pohladavok, ako aj zniZenie ndkladov na takéto
konania. Ciel zosobruje v tomto smere zavedenie jednotného mecha-
nizmu na vymahanie penaznych pohladavok za rovnakych podmienok
pre vSetkych veritelov aj dlznikov v ramci celej Eurdpskej unie.* V ne-
poslednej rade treba zohladnit aj typ predmetného sekundarneho aktu,
t. j., Ze sa jedna o nariadenie v zmysle ¢lanku 288 ods. 2 ZFEU, ktoré
ma veobecnu platnost, je zavizné v celej dizke a priamo uplatnitelné
vo vsetkych $tatoch EU? (pozn.: nariadenie 1896/2006 nie je uplat-
nitelné v Dansku; viz. ¢lanok 2 ods. 3). Prijatie sekundarneho aktu vo
forme nariadenia totiZ vo vécSine pripadov predisponuje jeho obsah
k ur€itému stupniu autonémie od pravnych poriadkov ¢lenskych Statov.

21  Tamze, bod 27.

22  Tamze, bod 28; cf. SUJIECKI, B., Kritische Anmerkungen zum gerichtlichen
Priifungsumfang im Europdischen Mahnverfahren. In ERA Forum vyd. 8,
roc. 2007, s. 100.

23  Vec(C-215/11,bod 29.
24  Tamze, bod 30.

25 SIMAN, M., SLASTAN, M. Pravo Eurdpskej tnie. Intitucionalny systém
a pravny poriadok Unie s judikatdrou. 1. vydanie. Bratislava: EUROIURIS —
Euroépske pravnecentrum, 0.z.,2012.12325s.ISBN 978-80-89406-12-8,s.329.
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Z uvedenych skuto¢nosti mozno vyvodit zaver, Ze ciel a ucel
nariadenia bude v tomto pripade splneny v plnej miere len ak st for-
malne nalezitosti navrhu na vydanie eurépskeho platobného rozkazu
upravené v ¢lanku 7 ods. 2 vyéerpavajicim spésobom. Pokial by totiz
mohli ¢lenské §taty urcovat doplnujuce poziadavky na podanie navr-
hu vo vnuatro$tatnom prave, bolo by eurdpske konanie o platobnom
rozkaze vystavené zna¢nému riziku oslabenia jeho vyuzitelnosti, ¢i uz
z hladiska stazenia pristupu navrhovatelky k tomuto konaniu, znevy-
hodnenia navrhovatelky oproti postaveniu navrhovatelov v konaniach
podla vnutrostatneho préava, zvySenia nakladov na vedenie konania
alebo znizZenia kompatibility eur6pskych konani o platobnom rozkaze
vedenych v roznych ¢lenskych §tatoch.

UPLATNENIE NEVYCISLENYCH UROKOV

Vo vyssie uvedenom judikate Szyrocka proti SiGer Technologie
GmbH? sa Stdny dvor venoval aj otazke pripustnych sposobov uplat-
nenia si irokov navrhovatelkou v rdmci eurépskeho konania o platob-
nom rozkaze; presnejsie, ¢i ¢lanky 4 a 7 ods. 2 lit. ¢ nariadenia brania
navrhovatelke pozadovat aroky pocitané od datumu splatnosti do za-
platenia istiny.”” Kym ¢lanok 4 ustanovuje, Ze predmetom eurépskeho
konania o platobnom rozkaze moze byt len uspokojovanie peniaznych
pohladavok s uréenouvyskou a splatnych v ¢ase podania navrhu, ¢lanok
7 ods. 2 lit. c uréuje, Ze ak su poZadované uroky, navrh musi obsahovat
urokovu sadzbu ako aj dobu, za ktoru sa trok poZaduje. Polsky okresny
sud v tejto stvislosti zaujimalo predovSetkym, ¢i zmienent uréent vys-
ku pohladavky mozno interpretovat v tom zmysle, Ze aj Groky musia
byt priamo vy¢islené ur€itou peniaznou sumou a ¢i doba, za ktoru sa
pozaduje drok musi byt ohranicena urcitym poc¢tom dni, resp. vyjad-
rend konkrétnymi dadtumami vo vztahu k za¢iatku a koncu tejto doby.

Stdny dvor na margo tejto otazky uviedol, Ze ¢lanky 4 a 7 ods.
2 lit. ¢ nariadenia sa maju vykladat v tom zmysle, Ze nebrania navrho-
vatelke uplatnit si v ndvrhu na vydanie europskeho platobného rozkazu
uroky pocitané od datumu splatnosti do zaplatenia istiny, pokial je

26  Vec(C-215/11.
27  Tamze, bod 38.
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odporcovi umoZnené jasne urcit jednak rozhodnutie, podla ktorého ma
zaplatit aroky pocitané do zaplatenia istiny a jednak Grokovua sadzbu
a datum, od ktorého sa troky pozaduja.?

Pri postudeni veci sa Stdny dvor opieral o kontextualnu analyzu jed-
notlivych vykladanych ustanoveni, t. . clankov4 a 7 ods. 2lit. c nariadenia.
Clanok 4 spomina len uréité pefiazné pohladavky a jeho doslovny vyklad
podla Sudneho dvora neposkytuje ziaden udaj o charaktere Grokov.” Pri
systematickom vyklade ¢lankov 4 a 7 ods. 2 lit. ¢ vSak tento dospel k za-
veru, ze poziadavka urcitosti a splatnosti pohladavky sa na pozadované
uroky nevztahuje.* Tento zaver podporuje aj tla¢ivo navrhu na vydanie
eurdpskeho platobného rozkazu uvedené v prilohe I nariadenia.! Navyse
akékolvek iné postidenie moznosti pozadovania trokov od datumu splat-
nosti do splatenia istiny navrhovatelkou (napr. zamietnutie uvedenej
moznosti alebo jej podmienenie splnenim dalSich poziadaviek) by sa
minulo vyssie spomenutému Géelu a cielu nariadenia.?

PODANIE ODPORU A ZALOZENIE PRAVOMOCI

Rozsudok Sudneho dvora vo veci Goldbet Sportwetten GmbH
proti Sperindeovi®* sa zaobera pravnymi u¢inkami odporu podaného
odporcom v eurd6pskom konani o platobnom rozkaze vo vztahu k zalo-
Zeniu pravomoci sudu povodu.** Hlavny predmet vykladu pozadované-
ho rakuskym Najvy$§im sidom predstavovala okolnost, ¢i sa odporca
podanim odporu voci eurépskemu platobnému rozkazu, v ktorom
jednak nenamietal nedostatok pravomoci a jednak uviedol dovody
tykajlice sa merita veci, zii¢astnil na konani v zmysle ¢lanku 24 v tomto

28  Tamze,body48, 53, 60.
29  Tamze, bod 40.

30 Tamze,bod41.

31  Tamze,bod 42.

32  Viz.kap. 3.

33  Vec C-144/12, Rozsudok Sudneho dvora (tretia komora) z 13. juna 2013
Goldbet Sportwetten GmbH proti Massimo Sperindeo, ECLI:EU:C:2013:393.
(Dalej len vec C-144/12).

34  Pozn.: stidom povodu sa podla ¢lanku 5 ods. 4 nariadenia rozumie sud, ktory
vydal eur6psky platobny rozkaz.
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Case eSte platného nariadenia Brusel I* a zalozil tak pravomoc pre sud
pdvodu.3® Za icelom zodpovedania prejudicialnych otazok Stdny dvor
povazoval za potrebné interpretovat ¢lanky 6 a 17 nariadenia v spojenti
s ¢lankom 24 nariadenia Brusel 1.*” Kym ¢lanok 6 nariadenia odkazuje
vo veciach urcovania pravomoci na nariadenie Brusel I (pozn.: teraz
Brusel I bis), ¢lanok 17 nariadenia ustanovuje ¢inky podania odporu
voci eurdpskemu platobnému rozkazu, t. j. Ze konanie sa bud ukonci
alebo pokracuje na prisluSnom sude ¢lenského Statu povodu v stlade
s pravidlami riadneho obc¢ianskeho stidneho konania, a ¢lanok 24 na-
riadenia Brusel I upravuje zaloZenie pravomoci sudu ¢lenského Statu
ak sa odporca zucastni konania okrem pripadov, kedy namietne absen-
ciu pravomoci alebo iny sid mé vylu¢na pravomoc.

Rozhodnutie vo veci Goldbet neprinieslo Ziadne prekvapenie, ked

Stdny dvor judikoval, Ze ¢lanok 6 v spojeni s ¢lankom 17 nariadenia sa
maju vykladat v tom zmysle, Ze odpor podany voci eurépskemu platob-
nému rozkazu, v ktorom odporca nenamieta nedostatok pravomoci sidu
povodu, nemozno povazovat za zicastnenie sa na konani v zmysle ¢lanku
24 nariadenia Brusel I a Ze v tejto stvislosti nie je relevantna ani okolnost,
ze odporcav predloZenom odpore uviedol dovody tykajice sa merita veci.®

Po argumentacnej stranke Sudny dvor vo svojom posudenti izo-
loval otazku pravnych G¢inkov namietnutia resp. nenamietnutia ne-
dostatku pravomoci v odpore voci eurdpskemu platobnému rozkazu
od otazky uvedenia dovodov v odpore tykajucich sa merita veci. V su-
vislosti s prvou otazkou sa Sudny dvor priklonil k navrhom general-
neho advokata Y. Bota, v ktorych bola zdoraznend najmé absentujica

35  Nariadenie Rady (ES) ¢.44/2001z22. decembra 2000 o pravomoci a o uzna-
vani a vykone rozsudkov v ob¢ianskych a obchodnych veciach, mimoriadne
vydanie v slovenskom jazyku: Kapitola 19 Zvizok 004 s. 42—64. (Dalej
len nariadenie Brusel I). Toto nariadenie bolo neskor zrusené nariadenim
Eurépskeho parlamentu a Rady (EU) €.1215/2012 z 12. Decembra 2012
0 pravomoci a o uznavani a vykone rozsudkov v ob¢ianskych a obchodnych
veciach (tzv. nariadenie Brusel I bis). Clanok 24 pévodného nariadenia plne
koreSponduje s ¢lankom 26 ods. 1 nariadenia Brusel I bis.

36  Vec(C-144/12,bod 22.
37  Tamze, bod 23.
38 Tamze,bod 44.
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kontradiktornost eurdpskeho konania o platobnom rozkaze, ked-
Ze vydaniu rozkazu alebo zamietnutiu navrhu nepredchadza moz-
nost konfrontacie navrhovatela a odporcu.** Podanie odporu tak naj-
mi kompenzuje nedcast odporcu na konani a umozZnuje mu odporo-
vat pohladavke po vydani platobného rozkazu.*’ Clanok 17 nariadenia
predpoklada len okruh taxativne vymedzenych Géinkov pri podani od-
poru, pricom namietnutie nedostatku pravomoci v tejto suvislosti ne-
zohrava Ziadnu rolu. Nemozno teda o¢akavat, Ze odpor podany bez na-
mietky chybajtcej pravomoci bude mat iné u¢inky ako odpor podany
s takouto namietkou.*! Tuto interpretaciu podporuje aj vzorové tlaci-
vo uvedené v prilohe VI nariadenia, ktoré nevyhradzuje Ziaden priestor
na namietanie nedostatku pravomoci.*? Pri druhej otazke ohladne 0do-
vodnenia odporu namietkami k meritu veci Sidny dvor postupoval vel-
mi podobnym spésobom argumentécie, pricom opat odkazal na vy-
Cerpavajuci katalég pravnych ucinkov podania odporu ustanovenych
v ¢lanku 17 nariadenia, ako aj na skuto¢nost, Ze sud poévodu nemé
v ramci eurdpskeho konania o platobnom rozkaze ani priestor na po-
jednavanie o ndmietkach k meritu veci.*?

NEPLATNE DORUCENIE

Predmetom skiimania prejudicialneho konania v spojenych veciach
eco cosmetics GmbH & Co. KG proti Virginie Laetitia Barbara Dupuy
a Raiffeisenbank St. Georgen reg. Gen. mbH proti Tetyana Bonchyk* ini-
ciovaného zo strany nemeckého Amtsgericht Wedding mala byt povodne
otazka, ¢i odporca moze podat navrh na sidne preskimanie eurépskeho
platobného rozkazu ak mu tento nebol doruceny platnym spdsobom alebo

39 BOT, Y., Navrhy generalneho advokata prednesené 6. marca 2013, vec
C-144/12, ECLI:EU:C:2013:136.

40  Vec(C-144/12,body 29,30.
41  Tamze, bod 31.

42  Tamze, bod 33.

43  TamZe, body 38-39.

44  Spojené veci C-119 a 120/13, Rozsudok Stdneho dvora (tretia komora) zo
4. septembra 2014 eco cosmetics GmbH & Co. KG proti Virginie Laetitia
Barbara Dupuy a Raiffeisenbank St. Georgen reg. Gen. mbH proti Tetyana
Bonchyk, ECLI:EU:C:2014:2144. (Dalej len spojené veci C-199 a 120/13).
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vobec, pri¢om vnutrostatny sud kladol doraz na interpretaciu ¢lankov 20
o0ds. 1 a ods. 2 nariadenia.*> Za u¢elom podat vnutrostatnemu sidu ¢o naj-
uzitocnejsiu odpoved Sudny dvor tato otazku preformuloval, pricom sa
zameral na uplatnitelnost nariadenia, a to najma ¢lankov 16 az 20, ,,ak sa
preukaZe, Ze platobny rozkaz nebol doruceny sposobom, ktory je v stilade
s minimalnymi poziadavkami stanovenymi v ¢lankoch 13 az 15.%4

Vo vyrokovej ¢asti rozsudku Stidny dvor dospel k zaveru, Ze postupy
uvedené v ¢lankoch 16 az 20 nariadenia za vysSie uvedenych podmienok
nie st uplatnitelné. Svoj vyrok oddvodnil jednak tym, Ze ak platobny roz-
kaz nebol doruceny v stlade s minimalnymi poZiadavkami nariadenia,
odporca nebol riadne upovedomeny o jeho existencii ani obsahu, pricom
mozno konstatovat, Ze za takychto okolnosti nebolo dodrzané odporcovo
prévo na obranu.*” Dalej Sudny dvor uviedol, Ze vyhlasenie vykonatelnos-
ti platobného rozkazu nedoruceného v stlade so spomenutymi minimal-
nymi poziadavkami treba povazovat za neplatné a na zaklade nedorucenia
nezacne plynat ani lehota na podanie odporu. Vo vztahu k moZnosti pre-
skamania platobného rozkazu podla ¢l. 20 nariadenia, tento upravuje len
taxativne moznosti uplatnitelné vo vynimoc¢nych pripadoch. Nedorucenie
v stlade s minimalnymi poZiadavkami podla ¢lankov 13 az 15 nariadenia
sa v uvedenom ustanoveni nespomina. Tento pripad vobec nie je v naria-
deni upraveny, takzZe jeho rieSenie sa bude riadit vylu¢ne vnutroStatnym
pravom. Z uvedeného vyplyva, Ze uplatnenie nariadenia je v tomto pripa-
de vylucené a vyhlasenie vykonatelnosti povazované za neplatné.

NAROK NA PRESKUMANIE

Podmienky vzniknutia naroku odporcu na preskiimanie eur6pske-
ho platobného rozkazu vykladal Sudny dvor jednak v rozsudku Thomas
Cook Belgium NV proti Thurner Hotel GmbH* a jednak v odévodne-
nom uzneseni Novontech-Zala kft. proti Logicdata Electronic & Software

45  Tamze, bod 30.
46  Tamze, bod 36.
47  TamZe,body 37,41, 42.

48  Vec(C-245/14,Rozsudok Sudneho dvora (Stvrtd komora) z 22. oktébra 2015
ThomasCookBelgiumNVprotiThurnerHotel GmbH, ECLI:EU:C:2015:715.
(Dalej len vec C-245/14).
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Entwicklungs GmbH®. V oboch pripadoch uplynula 30-diiova lehota
na podanie odporu bez toho, aby sa odporcovia proti vydanému rozkazu
branili, nasledne vSak obaja podali navrh na preskimanie.

V prvom pripade (Thomas Cook) od6vodnil odporca svoj navrh
tym, Ze sid povodu sa chybne vyhlasil za prislusny, pricom tak uro-
bil na zaklade nepravdivych informéacii uvedenych v navrhu na vyda-
nie eurépskeho platobného rozkazu.>® Medzi navrhovatelom a odpor-
com totiz existovala dohoda o urceni prislusnosti belgickych sudov.>!
Podla ¢lanku 20 ods. 2 nariadenia je moZné poZiadat o preskiimanie eu-
ropskeho platobného prikazu v pripade, ze bol zjavne chybne vydany,
s prihliadnutim na poziadavky ustanovené v nariadeni alebo z dévodu
inych vynimoénych okolnosti. Ako prva sa Sudny dvor rozhodol sku-
mat podmienku zjavne chybného vydania platobného rozkazu, pricom
zdoraznil, Ze rozkaz sa vydava iba na zaklade informaécii poskytnutych
navrhovatelom, ktoré std neoveruje a odporca je s touto skuto¢nos-
tou prostrednictvom tlaciva oboznameny. Za ucelom efektivnej obrany
ma odporca moznost podat odpor bez udania dévodov v lehote 30 dni
od dorucenia platobného rozkazu. Skuto¢nost, Ze odporca nemusi svoj
odpor odovodnit v§ak nebrani tomu, aby k odporu pripojil aj pripadné
namietky. Aj v pripade podania odévodneného odporu v§ak eurdpske
konanie o platobnom rozkaze skon¢i bez ohladu na to, ¢i bude spor po-
kracovat v stllade s pravidlami riadneho ob¢ianskeho sudneho konania
podla vnuatroStatneho prava alebo ¢i navrhovatel poziada o ukoncenie
konania. Z uvedeného vyplyva, Ze namietky nemaju per se velky vplyv
na priebeh tohto konania, ale pokial ich odporca chce vzniest, musi tak
urobit v riadnej lehote uréenej na podanie odporu.*? Aj ked Stdny dvor
dospel k zaveru, Ze platobny rozkaz nebol zjavne chybne vydany, rozho-
dol sa preskumat aj okolnost, ¢i nebol ,,zjavne chybne vydany za vyni-

49  Vec C-324/12, Uznesenie Sudneho dvora (tretia komora) z 21. marca 2013
Novontech-Zala kft. proti Logicdata Electronic & Software Entwicklungs
GmbH, ECLI:EU:C:2013:205. (Dalej len vec C-324/12).

50 Vec(C-245/14,bod 26.
51  Tamze, bod 35.
52  Tamze, bod 39.
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mocnych okolnosti“.>* V tejto sivislosti spomenul Stidny dvor aj navrh
nariadenia KOM(2006) 57, v ktorom Komisia uvadza, ze ,,iné vynimo¢-
né okolnosti“ by mohli ozna¢ovat najmai situaciu, ked je platobny roz-
kaz zalozeny na nepravdivych informéaciach uvedenych v navrhu.>* Tu
Sudny dvor opét poukazuje na to, Ze odporca o existencii dolozky vedel
a mal moZnost sa proti nepravdivosti idajov branit v lehote na podanie
odporu; preskimanie platobného rozkazu totiz nema za tCel priznavat
odporcovi druhtt moznost namietat vo¢i pohladavke.>

V druhom spomenutom pripade (Novontech-Zala)>*® sa Stdny
dvor zaoberal otazkou, ¢i nedodrzanie lehoty na podanie odporu proti
eurdpskemu platobnému rozkazu v désledku chyby zastupcu odporcu
moéZe odévodnit preskimanie rozkazu bud z dévodu mimoriadnych
okolnosti bez vlastného zavinenia v zmysle ¢lanku 20 ods. 1 lit. b na-
riadenia alebo z dovodu vynimocnych okolnosti v zmysle ¢lanku
20 ods. 2.5 Uz zo zvoleného typu rozhodnutia vyplyva, Ze Stdny dvor
povazoval svoju odpoved na prejudicidlnu otazku za dostato¢ne zjav-
nu. Vo svojom posudeni poukdzal najmé na skutocnost, zZe zmeSkanie
lehoty z dovodu nedostato¢nej starostlivosti pravneho zastupcu od-
porcu nemozno povazovat za mimoriadnu ani vynimo¢nt okolnost, ¢o
automaticky viedlo k nenaplneniu podmienok ustanovenych v ¢lanku
20, odsekoch 1 lit. b a 2 nariadenia.*® Napriek tomu Stdny dvor expli-
citne uviedol tri kumulativne podmienky, ktoré musia byt splnené, aby
vnutroStatny sud mohol preskimat eurdpsky platobny rozkaz podla
¢l. 20 ods. 1 lit. b nariadenia: (1) existencia mimoriadnych okolnosti
braniacich odporcovi v podat odpor v stanovenej lehote, (2) absenciu
vlastného zavinenia a (3) bezodkladné konanie.>

53  Tamze,bod 44.

54  Tamze, bod 45.

55  Tamze, body 45-48.
56  Vec(C-324/12.

57 Tamze,s. 1.

58 Tamze, s2-3.

59  Tamze,s. 3.
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ZAVER

Na zaklade pravnej analyzy rozhodovacej praxe Sudneho
dvora k eurépskemu konaniu o platobnom rozkaze podla nariadenia
1896/2006 mozno dospiet k nasledovnym zaverom:

Poziadavky tykajuce sa navrhu na vydanie eur6pskeho platob-
ného rozkazu su taxativne a pokial nie je vyslovne uvedené inak, smu
sa riadit iba predmetnym nariadenim. Uniovi legislatori totiz jednak
v otazkach, ktoré sa maju riadit inym pravnym pramenom, explicitne
na tento v relevantnych ustanoveniach nariadenia odkazuju a jednak
len v pripade takéhoto vykladu je dostatoCne zabezpecené splnenie
ucelu a ciela nariadenia.®

V navrhu na vydanie eurépskeho platobného rozkazu si na-
vrhovatelka moze uplatnit aj troky pocitané od datumu splatnosti
do zaplatenia istiny, a teda nemusi uvadzat presnil penaznu sumu
ani vypocet dni, za ktoré uroky pozaduje. Uplatnenie trokov je ale
podmienené tym, Ze odporca bude moct jasne a bez pochyb urcit
jednak arokovu sadzbu a jednak datum, od ktorého navrhovatelka
uroky pozaduje. Takymto vykladom je zachovana rovnovaha medzi
pravami veritelky a dlZznika, ako aj uZito¢nost eurdpskeho konania
o platobnom rozkaze — pokial by totiZ navrhovatelka uroky pocita-
né od datumu splatnosti do zaplatenia istiny mohla poZadovat len
v konaniach podla vnutro$tatneho prava, eurépske konanie by bolo
nevyhodnejsie a stratilo by ¢ast svojho vyznamu.

Podanie odporu voci eurépskemu platobnému rozkazu spravidla
nezaklada pravomoc sudu pdvodu a nemozno nan nazerat ako na zi-
Castnenie sa konania v zmysle nariadenia Brusel I bis. Nenamietnutie

60 EUROPEAN COMMISSION, Report from the Commission to the
European Parliament, the Council and the European Economic and
Social Committee on the application of Regulation (EC) 1896/2006 of the
European Parliament and of the Council creating a European Order for
Payment Procedure. Brusel, 13.10.2015, COM(2015) 495 final. Na zéklade
judikatary Sudneho dvora k nariadeniu €. 1896/2006 bolo neskdr vydané
za Ucelom prispdsobenie tla¢iv pre podanie navrhu, odporu, atd., nariadenie
Komisie (EU) ¢. 936/2012 zo 4. oktébra 2012, ktorym sa menia a dopliiaja
prilohy k nariadeniu Eurépskeho parlamentu a Rady (ES) ¢. 1896/2006,
ktorym sa zavadza eurdpske konanie o platobnom rozkaze.
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nedostatku pravomoci, ¢i naopak oddvodnenie odporu namietkami
k meritu veci nemaji na pravomoc sudu povodu v ramci eur6pskeho
konania o platobnom rozkaze Ziadne pravne u¢inky. Dévodom je naj-
ma vyCerpavajuci charakter ustanoveni o nasledkoch podania odporu,
ktory moznost vznesenia ndmietok vobec nezohladnuje.

Pri neplatnom doruceni platobného rozkazu sa nariadenie ne-
uplatriuje a sud pévodu postupuje dalej podla relevantnych ustanoveni
vnutroStatneho pravneho poriadku. Sudny dvor sa aj v tomto pripade
opieral o absenciu relevantnej pravnej Gpravy v nariadeni, t. j. ustano-
veni normujucich neplatné dorucenie.

Nedostatok pravomoci namietany odporcom po vyprSani lehoty
na podanie odporu nemozno povazovat za doévod na preskimanie
vydaného eurépskeho platobného rozkazu ani v pripade, ak sa sud po-
vodu chybne vyhlésil za prislusny na zaklade nepravdivych informécii
uvedenych navrhovatelom. Odporca totiZ o nepravdivosti tvrdeni na-
vrhovatela a existencii vyluénej pravomoci iného vnutrostatneho stidu
vedel uz v ¢ase plynutia lehoty na podanie odporu, pricom akékolvek
preskimanie vydaného platobného rozkazu sa vztahuje len na mi-
moriadne situacie. Za takato situaciu sa nepovazuje ani pochybenie
pravneho zastupcu odporcu.
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VOLBA ROZHODNEHO PRAVA A PRAVOMOCI
V EUROPSKOM MEDZINARODNOM PRAVE SUKROMNOM
S OHLADOM NA SLABSIE STRANY

CHOICE OF LAW AND CHOICE OF JURISDICTION IN
EUROPEAN PRIVATE INTERNATIONAL LAW IN REGARD
WITH WEAKER PARTIES

Kristina Krockova

Abstrakt: Volba rozhodného prava a pravomoci tvori nedielnu stcast
Upravy eurdpskeho medzinarodného prava sukromného. Ich Gprava
obsiahnuta v zakladnych nariadeniach Rim I, Rim II a Brusel Ia je
vSak odli$na. Tento réznorody pristup sa prejavuje nielen v rozdielne
upravenych formalnych poziadavkach, ale aj vo vztahu k chranenym
ucastnikom/slab§im strandm (napr. spotrebitel, zamestnanec).
Samotny koncept chranenych acéastnikov, resp. chranenych zaujmov
nie je jasne a spolo¢ne vymedzeny pre vSetky tri nariadenia, rovnako
tak aj sposob poskytovanej ochrany. Prispevok sa zaobera Gpravou
volby rozhodného prava ako aj pravomoci vo vztahu k slab$im
stranam, pri¢om okrem struc¢nej analyzy jednotlivych ustanoveni
poukazuje na absentujucu koncepciu pre spolo¢nt Gpravu, ktora by
vytvarala dopifajtci sa a homogénny celok.

Klicové slova: volba rozhodného prava, pravomoc, autonémia stran,
slabsia strana

Abstract: Choice of applicable law and jurisdiction forms an inherent part
of European private international law. Its regulation included in the
basic regulations Rome I, Rome II and Brussels I Recast is variable
and differs in many aspects. The diversified approach is manifested
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not only in provisions on formal requirements but also in provisions
related to protected/weaker parties (e.g. consumer, employee). The
very concept of protected/weaker parties, respectively of protected
interests, is not clearly defined and regulated in respect of all three
regulations, especially not in the matter of types or level of protection
granted to weaker parties. This paper deals with choice of applicable
law and jurisdiction in relation to weaker parties and in addition to
a brief analysis of relevant provisions refers to the issue of absenting
common concept for all three regulations establishing a common and
homogenous framework for protection of weaker parties.

Keywords: choice of applicable law, jurisdiction, autonomy of parties,
weaker party

UvoD

Otvéranie hranic a rozSirovanie ekonomickych vztahov do za-
hranic¢ia prinasa pre pravo nové vyzvy. Stale ¢astejSie sa sudy stretavaju
s pripadmi, ked jednou zo sporovych stran je subjekt zo zahranicia ¢i
pravna skuto¢nost rozhodna pre vznik, zmenu alebo zanik pravneho
vztahu nastala v zahrani¢i. Sidy sa musia s cudzim prvkom v pravnom
vztahu vysporiadat a zistit rozhodné pravo pre konkrétny pripad.
Na rozdiel od ,domacich® sporov, kedy sa stretavaju len s domacim
procesnym a hmotnym pravom, ktoré je im v zmysle zasady iura novit
curia dobre zname; v pripadoch obsahujucich cudzi prvok prichadzaja
do styku okrem medzinarodného prava sikromného aj s hmotnym
pravom iného §tatu. V tejto stvislosti sa preto sidy musia obratit tak
na kolizne normy, pre zistenie rozhodného prava, ako aj na procesné
normy medzinarodného prava sukromného pre urcenie svojej pravo-
moci a nasledne zistovat obsah cudzieho pravneho poriadku.

Justi¢na spolupraca v civilnych veciach je, aj vzhladom na vysSie
uvedené, stale aktualnoutémouaod prvotnych pociatkovvpodobe ¢lan-
ku 220 Rimskych zmlav po dne$ny zaklad v podobe ¢lanku 81 Zmluvy
o fungovani EU podlieha neustalemu vyvoju.' Zjednotenie Gpravy za-

1 Blizsie k vyvoju justi¢nej spoluprace pozri FIORINI, A. I. The Evolution of
European Private International Law. In International and Comparative Law
Quarterly, Volume 57, Issue 04, 2008, s. 969-984. ISSN 0020-5893
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kladnych koliznych noriem prostrednictvom nariadeni prinaSa mno-
ho benefitov — jednotnost hrani¢nych uréovatelov v krajinach EU, ale
zaroven aj mnoho otazok v stvislosti s ochranou slabsich stran sporu
v pripade volby rozhodného préava ¢i pravomoci. Jednotnost hranic¢-
nych ur€ovatelov prinasa so sebou vysSiu formu pravnej istoty, s ktorou
zanika potreba jednotlivca vyhladavat a porovnavat ustanovenia me-
dzindrodného prava sukromného jednotlivych ¢lenskych §tatov v pri-
pade sporu s cezhrani¢nym prvkom. Medzinarodné pravo sukrom-
né (dalej aj ako ,,MPS*) jednotlivych §tatov, okrem rozdielnosti Gpra-
vy v hrani¢nych urcovateloch, moze komplikovat situaciu jednotlivco-
vi aj z toho hladiska, Ze niektoré Staty upravujua svoje MPS v samostat-
nych pravnych predpisoch, zatial ¢o iné z neho spravili sucast svojho
rozsiahleho obc¢ianskeho zakonnika. Jednotnost, ktort prinasa tinio-
va aprava v ramci ¢lenskych $tatov teda zna¢nym spdsobom zjednodu-
Suje situaciu v pripade potreby rychleho a prehladného vyrieSenia spo-
ru s cezhrani¢énym prvkom, pricom sa v urcitej miere navracia k inter-
nacionalistickému vnimaniu MPS. Zaroven vdaka nariadeniam vzni-
ka jednotny systém pre rieSenie stretov pravnych poriadkov neumoz-
nujuci renvoi’; vdaka comu sa vyhyba nekone¢nému kruhu hladajtce-
mu rozhodné pravo.

Tento prispevok sa zaobera Upravou volby rozhodného prava
apravomocivo vztahu k tridde nariadeni — nariadeniu Eurépskeho par-
lamentu a Rady (EU) ¢. 1215/2012 z 12. decembra 2012 o pravomoci
a o uznavani a vykone rozsudkov v ob¢ianskych a obchodnych veciach
(dalej ako ,,Brusel 1a“), nariadeniu Eurdopskeho parlamentu a Rady
(ES) ¢.593/2008 zo 17. jina 2008 o rozhodnom prave pre zmluvné za-
vazky (dalej ako ,,Rim I“) a nariadeniu Eurépskeho parlamentu a Rady
(ES) ¢. 864/2007 z 11. jala 2007 o rozhodnom prave pre mimozmluv-
né zavizky (dalej ako ,,Rim I1). Pre zachovanie konzistentnosti sa dru-
héa cast prispevku ¢leni na niekolko podcasti v zavislosti od obmedze-
nia Upravy volby rozhodného prava a pravomoci. Tato ¢ast je venova-
né porovnaniu zakladnej upravy tejto problematiky v zmysle nariade-

2 BliZsie k renvoi pozri napr. LORENZEN, E. G. Renvoi Theory and the
Application of Foreign Law: Renvoi in Particular Classes of Cases. Yale Law
School Legal Scholarship Repository, Faculty Scholarship Series. Paper
4523,1910,s. 327-344.
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ni Brusel Ia, Rim I a Rim II spolu s analyzou vzajomného prepojenia
tejto apravy vo vztahu k chranenych tcastnikom/slabs§im stranam.
Posledn4 ¢ast tohto prispevku je venovana zaveru a zhodnoteniu Upra-
vy volby rozhodného préva a pravomoci.

VOLBA ROZHODNEHO PRAVA A PRAVOMOCI VO VZTAHU
K CHRANENYM UCASTNiKOM A ZAUIMOM

Ochrana slabsej strany v pripade cezhrani¢nych sporov je pred-
metom Upravy vSetkych troch nariadeni. Tato prava vSak nie je Gplne
jednotna uz len vo vztahu k vymedzeniu slab$ej strany sporu resp.
oznaceniu tychto ucastnikov. Pri vSetkych troch nariadeniach je tym
spolo¢nym prvkom spotrebitel, v pripade nariadenia Rim I a Brusel la
je nim aj zamestnanec. Rim II sa v§ak neobmedzuje len na oznacenie
jednotlivca, ale v kone¢nom ddésledku poskytuje v niektorych pripa-
doch ochranu aj verejnému zaujmu. Z textu Ziadneho z nariadeni nie
je zrejmé, preco je niektorym ucastnikom poskytovana vysSia miera
ochrany ako inym, resp. absentuje zdévodnenie poskytnutia ochrany
vybranym spdsobom. Medzi zakladné dovody ochrany napr. spotre-
bitela a zamestnanca uvadzané v doktrine patri informac¢na asymetria
a ekonomicka zavislost,* ¢o mozno badat aj v pristupe nariadeni k volbe
rozhodného prava a pradvomoci. Tato Gprava je vSak vo vSetkych troch
nariadeniach odli$n4 a nie vzdy sa navzajom vhodne doplina.

VOLBA ROZHODNEHO PRAVA A PRAVOMOCI - VSEOBECNA UPRAVA

Volba rozhodného préva je vzhladom na ratione materiae oboch
nariadeni — Rim I a Rim II odli$n4. V prvom rade je potrebné poukazat
na systematiku oboch nariadeni — Rim I pred koliznou tpravou stano-
vuje pravidla pre volbu rozhodného prava, zatial o v nariadeni Rim II
je volba rozhodného prava zaradena aZ po koliznej Giprave.

Rim I vzhladom na charakter pravnych vztahov — zmluvné
zavazky, uprednostniuje volbu pred koliznou dpravou, a teda tato

3 Pozrinapr. LAZIC, V. Procedural Justice for ‘Weaker Parties’in Cross-Border
Litigation under the EU Regulatory Scheme. Utrecht Law Review, Volume 10,
Issue 4,2014,s. 100-117. E-ISSN: 1871-515X
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uprava je zaloZena na prednosti autonémie vole zmluvnych stran.*
Zaroven slobodna volba rozhodného prava umoziuje obom zmluv-
nym stranam zhodnotit podstatné prvky ich vztahu a vybrat najvhod-
nejsi pravny poriadok. Samozrejme, neobmedzenou volbou sa otvara
priestor pre law shopping obdobne ako v pripade nariadenia Brusel Ia
pre forum shopping.

Vseobecna tprava obsiahnuta v ¢lanku 3 nariadenia Rim I stano-
vuje, Ze volba musi byt ,,vyslovne alebo jasne preukdzand ustanoveniami
zmluvy alebo okolnostami pripadu®’ V zaujme zachovania rovnakych
pravidiel pre doloZkou o volbe pravomoci a o volbe rozhodného prava by
volba nemusela byt nevyhnutne sucastou zmluvy; bolo by postacujtice jej
obsiahnutie vo vSeobecnych obchodnych podmienkach, ale len za okol-
nosti, Ze zmluva na ne priamo odkazuje a jednou zo zmluvnych stran nie
je spotrebitel.® Taktiez nie je vyli¢ena a ani nezvy¢ajna ani Uprava volby
rozhodného prava a pravomoci prostrednictvom jedného ustanovenia
zmluvy. Volba rozhodného prava v8ak per se nezaklada aj volbu pravo-
moci a vice versa; takato volba v§ak moZe byt jednou z okolnosti na preu-
kazanie dostato¢nej urcitosti okolnosti volby rozhodného prava.’

Volba rozhodného prava podla nariadenia Rim Il je upraven4 od-
liSnym spo6sobom. V prvom rade je povolena az po vzniku udalosti, kto-
ra sposobila Skodu okrem pripadu, ked obe strany vykonavaju obchod-
nu ¢innost.® Okrem nemoznosti uskuto¢nenia volby pred vznikom $ko-
dy (zabranujuc tak neuvazenej volbe a pripadnom vzdani sa prav, ktoré
poskytuje jeden pravny poriadok, zatial ¢o ten druhy nie) Rim II posky-
tuje prednost normam od ktorych sa nemozno odchylit obdobnym

4 Pozri HEISS, H. Party Autonomy. In Rome I Regulation: The Law Applicable to
Contractual Obligations in Europe (ed. FERRARI, E — LEIBLE, S.). Munich:
Sellier.European Law Publishers, 2009, s. 1-16. ISBN 9783866531154.

5 Clanok 3 ods. 1 nariadenia Eurépskeho parlamentu a Rady (ES) ¢. 593/2008
z0 17. jana 2008 o rozhodnom prave pre zmluvné zavazky.

6 Pozrivec¢. C-222/15,Rozsudok Sidneho dvora (drunhdkomora) zo 7.jula2016
Hészig Kft. v. Alstom Power Thermal Services, ECLI:EU:C:2016:525

7 Pozri BERTOLI, P. Choice of Law by the Parties in the Rome I Regulation. In
Rivista di Diritto Internazionale, 2009, 03, 697. ISSN: 0035061581

8 Pozri ¢lanok 14 nariadenia Eur6pskeho parlamentu a Rady (ES) ¢. 864/2007
z 11. jula 2007 o rozhodnom prave pre mimozmluvné zavizky.
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sposobom akym to robi Rim I vo vztahu k spotrebitelovi a zamestnan-
covi.?

Z hladiska vymedzenia formalnych poziadaviek, sa odliSuje aj
uprava dohody o prorogacii podla nariadenia Brusel la. Uvedena do-
hoda moéze byt v pisomnej alebo aj inej forme, pricom nie je vylucené jej
obsiahnutie aj do obchodnych podmienok.!® Vychadzajuc zo vSeobec-
nej Upravy ¢lanku 25 nie je uzatvorenie takejto dohody vylucené ani
pred vznikom ako ani po vzniku sporu, rovnako tak nie je vylu¢ené uza-
tvorenie dohody o prorogacii medzi u¢astnikmi, ktori nemaja obvykly
pobyt na tzemi ¢lenskych §tatov EU pre stanovenie pravomoci sudov
ktoréhokolvek z ¢lenskych statov.!! Okrem explicitnej volby pravomoci
umoziuje nariadenie aj implicitni volbu vo forme tG¢asti na konani
bez vznesenia namietky neprislusnosti sidu,'? vo vztahu k chranenym
ucastnikom sa tomuto institatu blizSie venuje Cast 2.4.

VYLUCENIE VOLBY ROZHODNEHO PRAVA

Nariadenia Rim I nevylu¢uje volbu rozhodného prava pre Ziadne
z ustanoveni, a to ani vo vztahu k obmedzeniu volby vyhradne na obdo-
bie po vzniku sporu, obdobne tak ani nariadenie Brusel Ia nevylucuje
volbu pravomoci vo vztahu k chranenym téastnikom.

Nariadenia Rim II v§ak v tomto ohlade zaujima iny postoj. Vo
vztahu k spotrebitelovi je ex ante volba rozhodného prava®® podla na-

9 Pozri ¢lanok 14 ods. 2 nariadenia Eurdpskeho parlamentu a Rady (ES)
¢.864/2007 z 11. jala 2007 o rozhodnom prave pre mimozmluvné zavazky.

10  Pozri Vec ¢. C-222/15, Rozsudok Sudneho dvora (druha komora) zo 7. jula
2016 HoszigKft. proti Alstom Power Thermal Services, ECLI:EU:C:2016:525

11  Pozri KENNY, D. — HENNIGAN, R. Choice-Of-Court-Agreements, the
Italian Torpedo, and the Recast of the Brussels I Regulation. In International
and Comparative Law Quarterly, Vol. 64, Issue 1, 2015, s. 197-209.
ISSN 0020-5893

12 Clanok 26 nariadenia Eurépskeho parlamentu a Rady (EU) ¢. 1215/2012
z 12. decembra 2012 o pravomoci a o uznavani a vykone rozsudkov v ob¢ian-
skych a obchodnych veciach. Vo vztahu k ti¢asti na konani pozri napr. Vec
¢.C-112/13, Rozsudok Sudneho dvora (piata komora) z 11. septembra 2014
Aproti B, ECLI:EU:C:2014:2195

13  Pozri ¢lanok 14 ods. 1 nariadenia Eurdpskeho parlamentu a Rady (ES)
¢.864/2007 z 11. jula 2007 o rozhodnom prave pre mimozmluvné zavazky.
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riadenia Rim II vylucen4, ale vzhladom na niektoré hrani¢né kritéria
(lex causae podla ¢lanku 10 ods. 1 nariadenia Rim II), ktoré prepajaju
rozhodné pravo pre spor tykajuci sa bezdovodného obohatenia na exis-
tujuci pravny vztah,'4 je mozné de facto aj v pripade spotrebitela, si zvo-
lit rozhodné pravo pred tym, ako nastane udalost, ktora sposobi Skodu.
Tymto sposobom teda moZe dojst k volbe rozhodného prava v pripade
mimozmluvného zavizku aj pred vznikom Skody a aj vo vztahu k spot-
rebitelovi.

Z moznosti volby rozhodného prava, nariadenie Rim II zaro-
ven vylucuje delikty vo vztahu k nekalej stitazi a konaniu obmedzujua-
cu slobodnt sttaz a k poruseniu prava dusevného vlastnictva.’> V pr-
vom pripade je nepochybné, Ze dotknutou osobou pri poruseni sutaz-
nych pravidiel je okrem inych spolo¢nosti aj spotrebitel resp. jednotli-
vec. Volba rozhodného prava by mohla ovplyvnit tretie strany a ich pri-
padné naroky,'® preto je pochopitelné jej vylucenie, a to aj s ohladom
na ¢lanok 14 ods. 1 nariadenia Rim II, ktory stanovuje, Ze ,,volba musi
bytvyslovnd alebo preukdzand dostatocne spolahlivo okolnostami pripa-
du a nemd vplyv na prdva tretich os6b“.’”” V tomto ohlade poskytuje na-
riadenie Rim II ochranu nielen chranenym ucastnikom v podobe jed-
notlivca, ale priamo verejnému zaujmu a spolo¢nosti ako takej. Rim II
tymto sposobom rozSiruje okruh tcastnikov resp. vztahov a zaujmov,
ktorym je poskytovany vy$si stupeni ochrany vo forme nemoznosti vol-
by rozhodného prava aj na prvok verejného zaujmu, ktorému je zvycaj-
ne venovana vyhrada verejného poriadku.

14  Pre pouzitie hrani¢ného urcovatela lex causae pozri napr. ¢lanok 10 ods. 1
nariadenia Eurépskeho parlamentu a Rady (ES) ¢. 864/2007 z 11. jula 2007
o rozhodnom prave pre mimozmluvné zavazky.

15  Pozri ¢lanok 6 ods. 4 a ¢lanok 8 ods. 3 nariadenia Eurépskeho parlamentu
aRady (ES) ¢.864/2007 z 11.jula 2007 o rozhodnom prave pre mimozmluv-
né zavazky.

16  Porovnaj RUHL, G. The Protection of Weaker Parties in the Private
International Law of the European Union: A Portrait of Inconsistency and
Conceptual Truancy. Journal of Private International Law, Vol. 10, No. 3,
2014, 5. 335 - 358. ISSN 1744-1048

17  Clanok 14 ods. 1 nariadenia Eurépskeho parlamentu a Rady (ES)
¢.593/2008 zo 17. juna 2008 o rozhodnom préave pre zmluvné zavazky.
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Toto nariadenie teda primarne vylucuje moznost volby rozhodné-
ho prava v pripadoch, kedy mézu byt dotknuté tretie osoby alebo verej-
ny zaujem, avsak v tomto ohladne nepostupuje jednotne. Pri poSkode-
ni zivotného prostredia povoluje neobmedzenu volbu rozhodného pra-
va, pri¢om takato volba by mohla (aj ked'v zmysle ¢l. 14 ods. 1 Rim II by
nemala) ovplyvnit postavenie tretich stran a v porovnani s nekalou su-
tazou mdze mat rovnako zavazné pravne dosledky na postavenie jed-
notlivca ¢i verejny zaujem. Rozdielnost pristupu tejto Gpravy opit nie
je zddvodnena a zavadza dva opacéné rezimy pre situécie, ktorych néa-
sledky mdzu byt podobné. V tejto suvislosti je vSak nevyhnutné podo-
tknut, Ze akakolvek volba rozhodného prava by bola platna len medzi
stranami, a teda v pripade narokov tretich 0sob by boli pouzitelné ko-
lizne normy.

OBMEDZENIE VOLBY RQZHODNEHQ PRAVA A PRAVOMOCI
NA ZAKLADE HRANICNYCH KRITERII

Autondémia vole zmluvnych stran vo vztahu k rozhodnému
pravu v zmluvnych zavizkoch nie je absolatna. V pripade vybranych
Ucastnikov je obmedzend len na vybrané pravne poriadky na zaklade
stanovenych hrani¢nych kritérii. Okruh tychto vztahov je v zmysle
nariadenia Rim I obmedzeny na zmluvy o preprave cestujucich a po-
istné zmluvy. Pri preprave cestujuceho s trvalym pobytom v Holandsku
z Amsterdamu do Berlina prostrednictvom nemeckého prepravcu by
napr. volba franctzskeho pravneho poriadku nebola platna a zmluvné
strany by si mohli zvolit v tomto konkrétnom pripade iba pravny poria-
dok Holandska alebo Nemecka. Obmedzena volba v takychto pripadoch
teda prepaja rozhodné pravo na podstatné skutkové okolnosti pripadu
resp. podstatné prvky pravneho vztahu a hlada uzSiu vizbu s niektorym
z vybranych pravnych poriadkov. Uveden4 uZ$ia vizba ma zabezpecit,
aby rozhodnym pravom bolo pravo, s ktorym sa ma chraneny ac¢astnik
lepSiu moznost oboznamit, a to najmad vzhladom na informacént asy-
metriu vo vztahu skiseného podnikatela a neznalého cestujiceho.

Nariadenia Rim Il neobmedzuje vo svojich ustanoveniach volbu
rozhodného préava na zéklade hrani¢nych urcovatelov; a volba pravo-
moci v zmysle nariadenia Brusel Ia je v pripade chranenych ticastnikov
obmedzen4 inym spdsobom ako na zaklade hrani¢nych urcovatelov,
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okrem pripadu stanovenia pravomoci sudov, v ktorych maju obe strany
obvykly pobyt v ¢ase uzavretia zmluvy.'® Okrem tohto rozdielu, je v tej-
to ¢asti nutné podotknut, Ze nariadenie Brusel la neupravuje osobitne
zmluvy o preprave a vylucuje ich z okruhu spotrebitelskych zmlav,"
na ktoré sa vztahuje oddiel 4 tohto nariadenia. Rozdielna uprava tohto
indtitatu v suvisiacich a kooperujtcich nariadeniach v tomto pripade
znamena to, ze volba rozhodného prava pre zmluvy o preprave je ob-
medzend, ale volba pravomoci podlicha len vSeobecnej Uprave a nie
je upravena osobitnym spdsobom. V pripade osobitného vymedzenia
podla nariadenia Rim [ by bolo potrebné zosuladit ipravu aj v nariade-
ni Brusel Ia, aby pre $pecificky zmluvny typ bola obdobnym spésobom
uréend aj pravomoc resp. upravena moznost volby pravomoci.

OBMEDZENIE VOLBY NA ZAKLADE INYCH PODMIENOK

Ochrana v podobe obmedzenej volby rozhodného prava na za-
klade hrani¢ného urCovatela vSak nie je poskytovana spotrebitelom
a ani zamestnancom. V pripade tychto zmluvnych typov je volba roz-
hodného prava podla nariadenia Rim I neobmedzena, zaroven je vSak
stanovena prednost noriem, od ktorych sa nemozno odchylit, toho
pravneho poriadku, ktory by bol rozhodnym v pripade absencie vol-
by, ak poskytuje slabsej — chranenej strane sporu, vac¢siu ochranu resp.
ak by vo zvolenom pravnom poriadku spotrebitelovi nebola poskytnu-
ta rovnaké ochrana ako ta predstavena normami pravneho poriadku
obvyklého pobytu spotrebitela.?’ Vdaka tejto Gprave je potrebné najprv
zistit obsah zvoleného rozhodného prava a porovnat ho s rozhodnym
pravom uréenym na zaklade koliznej normy. V pripade, ak je toto druhé
pravo priaznivejSie, sud aplikuje kombinaciu ustanoveni dvoch prav-
nych poriadkov — zvoleného a uréeného, ¢im je vytvorena ich kombi-

18  Pozri¢lanok 15 ods. 3 a ¢lanok 19 ods. 3 nariadenia Eur6pskeho parlamentu
a Rady (EU) ¢. 1215/2012 z 12. decembra 2012 o pravomoci a o uznévani
a vykone rozsudkov v ob¢ianskych a obchodnych veciach.

19  Pozri ¢lanok 17 ods. 3 nariadenia Eurépskeho parlamentu a Rady (EU)
¢. 1215/2012 z 12. decembra 2012 o pravomoci a o uznavani a vykone roz-
sudkov v ob¢ianskych a obchodnych veciach.

20  Clanok 6 ods. 2 nariadenia Europskeho parlamentu a Rady (ES) &. 593/2008
z0 17. jina 2008 o rozhodnom prave pre zmluvné zavazky.
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nacia.?! Dovodom pre tuto Upravu vsak nie je vylu¢ne ochrana slabsej
strany, ale ochrana tretich stran, ktoré sa do volby rozhodného prava
nemaji moznost zapojit.?

Podobna tuprava, hlavne vo vztahu k sledovanému tcelu, je
obsiahnuta aj v § 9 ods. 3 zakona ¢. 97/1963 Zb. 0 medzinarodnom
prave sukromnom a procesom stanovujuc nie prednost vybranych no-
riem priaznivejSich pre spotrebitela, ale prednost celého slovenského
pravneho poriadku pred tym dohodnutym,? ¢im de facto dochadza
k aplnému nahradeniu zvoleného pravneho poriadku. Z uvedeného je
zrejmé, Ze sposob poskytnutia ochrany moZe byt rdzny — od vytvorenia
kombindcie viacerych rozhodnych prav aplikovatelnych na pravnych
vztah po stanovenie prednosti jedného pravneho poriadku pred inym.

Zo samotného nariadenia, ¢i uZ jeho preambuly alebo textu, ne-
vyplyva preco bol zvoleny rozdielny pristup v pripade spotrebitelov
a cestujucich. Je zrejmé, Ze cestujuci v takychto pripadoch vystupu-
ju aj v postaveni spotrebitela, ale v tomto pripade, vzhladom na zne-
nie nariadenia Rim I, m4 status cestujuceho prednostné postavenie
a predstavuje specialis zmluvu k inym typom spotrebitelskych zmlav.
Preco teda obdobnym spdsobom, t.j. formou stanovenia hrani¢nych
kritérii, neobmedzit aj volbu rozhodného prava pri spotrebitelovi?
Samotné nariadenie Rim [ sa touto otazkou nezaobera a nedava na nu
odpoved. Obdobne ako pri cestujlcich by bolo mozné zvolit niekolko
hrani¢nych urcovatelov, ako kritérii pre obmedzenie volby napr. ob-
vykly pobyt spotrebitela, miesto kde sa ma tovar alebo sluzba poskyt-
nuat. Stanovenie moznosti obvyklého pobytu podnikatela by nemuse-
lo byt najvhodnejsie a z hladiska pozicie spotrebitela ako slabsej stra-
ny ani najpriaznivejSie. Roznorodost spotrebitelskych zmlav by mohla

21  Pozri HAUSMANN, R. Schranken der Rechtswahl im internationalen
Unterhaltsrecht. In Festschrift fiir Dieter Martiny zum 70. Geburtstag.
Tiibingen: Mohr Siebeck, 2014, s. 345 —364. ISBN 978-3-16-153258-0

22  Pozri RUHL, G. The Protection of Weaker Parties in the Private International
Law of the European Union: A Portrait of Inconsistency and Conceptual
Truancy. Journal of Private International Law, Vol. 10, No. 3, 2014, s. 353.
ISSN 1744-1048

23  § 9 ods. 3 zakona ¢. 97/1963 Zb. o medzindrodnom prave sukromnom
aprocesom
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v pripade obmedzenej volby pravomoci spOsobit, Ze stanovené hranic-
né urcovatele by sa v danej zmluve nevyskytovali, a preto by zmluvnym
stranam bola odopreta moznost volby resp. volba by mohla byt spo-
chybnen4 a oznacend za neplatnu. Hrani¢né kritéria ako miesto doda-
nia tovaru ¢i poskytnutia sluzby doplnené obvyklym pobytom spotre-
bitela st vSak dostato¢ne univerzalne na akékolvek pouzitie. Z takého-
to obmedzenia volby by v§ak velmi ¢asto ako jedinym moznym rozhod-
nym pravom vyplynul pravny poriadok obvyklého pobytu spotrebite-
la, a tym by zmluvné strany v skuto¢nosti nemali moznost volby, ale len
formalneho pridania klauzuly o volbe, ktoré je vlastne zbyto¢na, nakol-
ko rozhodné pravo na zaklade volby a koliznej normy by bolo vzdy rov-
naké. Stanovenie prednosti noriem pravneho poriadku obvyklého po-
bytu spotrebitela preto nezbavuje zmluvné strany moznosti volby, ale
zaroven zabezpecuje ochranu spotrebitela v cezhrani¢nych stykoch.

Vo vztahu k spotrebitelovi a k mimozmluvnej zodpovednosti
za vyrobok je volba rozhodného prava neobmedzeni a plati iba vse-
obecné uprava obsiahnut4 v ¢lanku 14 nariadenia Rim II. Spotrebitel
je teda chraneny len obmedzenim volby na obdobie po vzniku Skody,
normami od ktorych sa nie je mozné odchylit a prip. imperativnymi
normami konajuaceho sudu ¢i vyhradou verejného poriadku. V pripa-
de poskodenia zivotného prostredia, kde tretou dotknutou stranou
mozZe byt tieZ spotrebitel, nie je volba nijakym sposobom upravena,
rovnako tak v pripade bezdovodného obohatenia i prip. predzmluv-
nej zodpovednosti. Spotrebitel, ktory je jednoznacne vymedzeny
vo vztahu k charakteru uzatvaranych zmlav podla nariadenia Rim
| je teda v rdmci nariadenia Rim II len neur¢itym prvkom/moznym
subjektom pravneho vztahu a nie je mu venovana osobitna Gprava.
V niektorych pripadoch, v ktorych sa vyskytuje ako tretia strana nie
je volba povolen4, ale v inych ano; vo veciach, ktoré sa ho v§ak priamo
dotykaju a kde je vystaveny riziku nevhodnej volby rozhodného prava
je mu poskytnuté absoliitna autonémia, ktora mdze byt obmedzena
len kogentnymi normami.**

4

24  Kmimozmluvnejzodpovednostiblizsie pozri WURDINGER, M. Das Prinzip
der Einheit der Schuldrechtsverordnungen im Europdischen Internationalen
Privat- und Verfahrensrecht. In RabelsZ Bd. 75 (2011), s. 102—126. ISSN
0033-7250
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Obdobna situacia ako pri spotrebitelskych zmluvach nastava aj
v pripade individualnych pracovnych zmlav, kedy si strany mdzu zvo-
lit akykolvek pravny poriadok, ale s podmienkou platnosti noriem prav-
neho poriadku urceného podla koliznej normy poskytujicich zamest-
nancovi vac¢§iu mieru ochrany.”® V pripade Schlecker? bolo namieta-
né, Ze normy holandského prava poskytuju vaésiu pravnu ochranu za-
mestnankyni a zaroven by rozhodnym pravom malo byt pravo holand-
ské. SDEU na poloZené prejudicialne otazky viak odpovedal tym spo-
sobom, Ze otazku tacitnej volby rozhodného prava obisiel a ako roz-
hodné pravo stanovil to s najuzsou véizbou, ¢im odmietol pravny poria-
dok ur¢eny na zaklade hrani¢ného kritéria miesta vykonu zamestnania
av tomto pripade aj pouZitelnost noriem priaznivej$ich pre zamestnan-
ca.”” Z uvedeného je teda zrejmé, Ze rozhodné pravo stanovené na za-
klade koliznej normy resp. uzsieho vztahu nemusi byt vZdy priaznivejsie
pre slab$iu stranu a zaroven v pripade volby rozhodného prava je moz-
né, Ze zvolené pravo bude poskytovat chranenej osobe vac¢siu ochranu.

V suwvislosti s volbou pravomoci vo veciach poistenia, spotre-
bitelskych zmlav ¢i individualnych pracovnych zmlav nie je volba
pravomoci podla nariadenia Brusel la vyluc¢en4, je vSak obmedzena
na zaklade urcitych kritérii. Ako ochrana m4 sluzit moznost uzav-
riet dohodu o prorogacii aZ po vzniku sporu, kedy sa meni situécia
tak spotrebitela ako aj zamestnanca a vznika predpoklad pre ziskanie
pravnej pomoci?® alebo moznost dohodou len rozsirit okruh sadov,
na ktorych moze slabS$ia strana podat navrh. V pripade spotrebitela
a poistnika je volba prdvomoci umoznena aj na zaklade zmluvy upra-
vujucej ich vzajomny vztah a ktora je uzatvorena pred vznikom sporu,

25  Pozri ¢lanok 8 ods. 1 nariadenia Eurdpskeho parlamentu a Rady (ES)
¢.593/2008 zo 17. jina 2008 o rozhodnom prave pre zmluvné zavazky.

26  Vecc.C-64/12,Rozsudok Sudneho dvora (tretia komora) z 12. septembra 2013
Anton Schlecker proti Melitte Josefe Boedekerovej, ECLI:EU:C:2013:551

27  Ibid, paras. 26—40.

28  Pozri DICKINSON, A. — LEIN, E. — JAMES, A. The Brussels I Regulation
Recast. Oxford: OUP, 2015, s. 234 — 238. ISBN 9780198714286
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ale len za predpokladu, Ze obe strany maji obvykly pobyt v tom istom
§tate a aj pravomoc je stanovena sidom tohto §tatu.?

Spotrebitel a zamestnanec zaroven v zmysle nariadenia Brusel la
mozu byt Zalovani len na sudoch ich obvyklého pobytu® stanovujic pra-
vidlo pre ochranu slab3ej strany a obmedzenie autondémie zmluvnych
stran.3! V pripade implicitnej volby pravomoci v podobe ti¢asti na ko-
nani musi konajuci sud zabezpecit, aby boli tito ucastnici informovani
0 moznosti namietat pravomoc,*? ¢im sa odstranuje mozna informacna
asymetria vo vztahu k volbe pravomoci sidov. Tymto spdsobom je teda
vylicené, aby sa chranena osoba ocitla v situicii pred cudzim konaja-
cim stdom bez akejkolvek mozZnosti ovplyvnit jeho pravomoc.

ZAVER

Na priklade apravy volby rozhodného prava je zrejméa nekonzis-
tentnost pristupu oboch nariadeni (Rim I a Rim II) voéi chranenym
ucastnikom, ¢i uz vo vztahu k ich vyberu alebo Uprave ich ochrany.*
Obe nariadenia stanovuji odlisny okruh chranenych a¢astnikov alebo
zaujmov a zaroven odliSnym sposobom poskytuji ochranu vo vztahu
k volbe rozhodného prava. VSeobecne obe nariadenia garantuju napr.
spotrebitelovi v podstate autonémiu vo vztahu k volbe rozhodného

29  Pozriclanok 15 ods. 3 a ¢lanok 19 ods. 3 nariadenia Europskeho parlamentu
a Rady (EU) ¢. 1215/2012 z 12. decembra 2012 o pravomoci a o uznavani
a vykone rozsudkov v ob¢ianskych a obchodnych veciach.

30  Pozri¢lanok 18 ods. 2 a ¢lanok 22 ods. 1 nariadenia Eur6pskeho parlamentu
a Rady (EU) ¢. 1215/2012 z 12. decembra 2012 o pravomoci a o uznévani
a vykone rozsudkov v ob¢ianskych a obchodnych veciach.

31  Pozri BOCHOVE, L. M. Van. Overriding Mandatory Rules as a Vehicle for
Weaker Party Protection in European Private International Law. Erasmus
Law Review, 3, (2014), s. 147-156.1SSN: 2210-2671

32  Pozri ¢lanok 26 ods. 2 nariadenia Eurdpskeho parlamentu a Rady (EU)
¢. 1215/2012 z 12. decembra 2012 o pravomoci a o uznavani a vykone roz-
sudkov v ob¢ianskych a obchodnych veciach.

33  Pozri CRAWFORD, E. — CARRUTHERS, J.M. Connection and Coherence
Between and Among European Instruments in the Private International Law
of Obligations. In International and Comparative Law Quarterly, Volume 63,
Issue 01, 2014, p. 1 —29.1SSN 0020-5893
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prava, ktora je obmedzena len pouZitim noriem ius fori, od ktorych sa
nemozno odchylit. Nariadenie Rim II v8ak obsahuje koncep¢né nedo-
statky, ked v niektorych ohladoch prihliada na chranenych téastnikov
(nekala sutaz), ale v inych nie (neobmedzena volba rozhodného prava
pri zodpovednosti za vyrobok). Tymto pristupom vytvara aj rézne sys-
témy pre ochranu spotrebitela, ked mu v niektorych pripadoch je ne-
priamo garantovany vyssi stupen ochrany ako v inych.

Uprava nariadenia Rim I nekore$ponduje ani s tpravou volby
pravomoci podla nariadenia Brusel la, kedy zmluvy o preprave st vy-
naté z pdsobnosti oddielu 4 a akakolvek in4 osobitna tprava absentu-
je. V pripade tohto zmluvného typu je volba rozhodného prava obme-
dzena na zaklade hrani¢nych kritérii, ale volba pravomoci je vylu¢ne
v dispozicii zmluvnych stran, bez ohladu na to, Ze jednou zo stran moze
byt spotrebitel vystupujaci ako chranena osoba, ktorému samotné na-
riadenia Brusel Ia priznava urcitd ochranu, ale nie vo vztahu k zmlu-
vam o preprave. V pripade mimozmluvnych zavizkov, okrem vSeobec-
ného pravidla pre uréenie pravomoci a pripadnej alternativnej pravo-
moci, prichadza do ivahy neobmedzena volba pravomoci (napr. mi-
mozmluvna zodpovednost za vyrobok). Rovnako tak aj aprava vo vzta-
hu k poruSeniu prav dusevného vlastnictva ¢i uz vo forme stanovenia
osobitného typu pravomoci alebo podmienok pre jej volbu na zaklade
dohody stran sporu opét absentuje (bez ohladu na vylu¢na pravomoc
podla ¢lanku 24 ods. 4 nariadenia Brusel Ia, ktora sa vztahuje vyhradne
na spory tykajace sa registracie alebo platnosti patentov, ochrannych
znamok, priemyselnych vzorov alebo inych obdobnych prav).

Nariadenia Brusel la, ktoré by malo reflektovat ipravu z oboch na-
riadeni — Rim I a Rim II, nakolko predstavuje spolo¢né nariadenie pre
urcenie pravomoci, nekoreSponduje s pristupom predstavenym v naria-
deniach o rozhodnom prave. Ako je zrejmé, obmedzenia a ochrana po-
skytované vo vztahu k volbe rozhodného prava sa neprejavuja rovnakym
sposobom aj vo vztahu k dohode o prorogécii, minimalne nie v rovna-
kom rozsahu ¢i uz vo forme Specialnej pravy, alebo vo forme obmedze-
nia na zaklade rovnakych kritérii.>*

34  Tento ¢lanok bol podporovany Agenturou na podporu vyskumu a vyvoja
na zaklade zmluvy ¢. APVV-14-0852.
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LEGAL ASPECTS OF ACCESSION TO THE CITES
(THE CONVENTION ON INTERNATIONAL TRADE
IN ENDANGERED SPECIES OF WILD FAUNA AND FLORA)

Inna Gyrenko, Lyudmyla Kurylo, Volodymyr Kurylo

Modern development of environmental law is influenced by
international treaties. The concept of sustainable development, pro-
tection of flora and fauna are reflected in the many international agree-
ments. In the world we have many key importance Conventions which
regulate the environmental field, some of them are: the Convention
on Biological Diversity signed on 11 June 1992 in Rio de Janeiro,
the Convention on International Trade in Endangered Species of
Wild Flora and Fauna, whose existence is threatened with extinction
(CITES), signed in Washington in 1973, amended at Bonn (1979) and
at Gaborone (1983) and others.

The Convention on International Trade in Endangered Species
of Wild Flora and Fauna is an international agreement between States
which were convinced of the urgency of taking appropriate measure
because of some reasons. These reasons can be identified in the pream-
ble of the CITES. There are some of them: recognizing that wild fauna
and flora in their many beautiful and varied forms are an irreplaceable
part of the natural systems of the earth which must be protected for
this and the generations to come; conscious of the ever-growing value
of wild fauna and flora from aesthetic, scientific, cultural, recreational
and economic points of view; recognizing that peoples and States are
and should be the best protectors of their own wild fauna and flora;
recognizing, in addition, that international co-operation is essential for
the protection of certain species of wild fauna and flora against over-
exploitation through international trade. The aim of the Convention is
to ensure control in the process of international trade of rare and those
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that are endangered species. Therefore, import, export, re-export of
the product under the Convention should be based on permits and cer-
tificates issued by the administrative authorities CITES. All species of
wild flora and fauna which trade order is governed by the Convention,
divided into three categories. The list of species belonging to each of
them contains in three Appendices. The first Appendix includes species
that are endangered, trade must be prohibited; the second — species for
which the probability of becoming endangered is high, and trade must
be monitored; in the third — species, trade of which should be subject of
regulation within national jurisdiction.

A State for which the Convention has entered into force is called
a Party to CITES. Currently there are 183 Parties (Member countries:
see https://cites.org/eng/disc/parties/index.php). Ukraine ratified this
Convention on 14 May 1999. For Ukraine this Convention entered into
force 29 March 2000 (Law of Ukraine “On Ukraine’s accession to the
Convention on International Trade in Endangered Species of Wild Flora
and Fauna, whose existence is threatened”, adopted on 14 May 1999 and
entered into force 29 March 2000).

Talking about protection of endangered species of wild fauna and
flora we can give some more detailed examples on the ground of the de-
tailed consideration of implementation of the CITES in the field of flora.
In the post-Soviet countries and their access to the CITES we should
pay attention the Moldova'slegislative activity. In Belarus, Ukraine and
Moldova issues related to the implementation of the CITES reflected in
the different way in the main laws, devoted to flora. Thus, Moldova's
law “On Flora” (2007) was adopted after ratification of the CITES by
the Parliament (2000). So, this law entirely built on the doctrine of the
implementation of the Convention. A connection between the CITES
and provisions of law “On Flora” is indicated in preamble of law, which
refers to the need of conserve species of wild flora, regulate trade of
such species under the Council Directive 92/43/EEC of 21 May 1992
on the conservation of natural habitats and of wild fauna and flora.
That Directive was adopted by the EU in accordance with the require-
ments of the Treaty and according to that point that the preservation,
protection and improvement of the quality of the environment, includ-
ing the conservation of natural habitats and of wild fauna and flora, are



REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

an essential objective of general interest pursued by the Community.
According to the CITES the Law “On Flora of Moldova includes es-
tablishment administrative authorities of CITES, which include the
central authority of natural resource management and environmental
Moldova, CITES scientific bodies, which are mainly institutions of the
Academy of Sciences of Moldova. In Moldova's Law “On Flora” the
issuance of permits for export, import, transit facilities flora, as well
as the question of the use of this natural resource are regulated in the
same way as in the CITES. Another aspect of the implementation of the
Convention in the Moldovan law is creation a network of reserves to
preserve the habitats of species that are listed in CITES. This provision
is reflected in article 14 of Moldovan law “On Flora”, which regulates
reserve areas for the creation of state protected nature reserves.

Perhaps one of the most important component of the imple-
mentation mechanism of the Convention is to establish measures
of responsibility for violation of the law. Under the provisions of the
Convention countries are required to accept legislative amendments
in three areas: a) the introduction of the ban trade in species that are
listed in CITES; b) establishing a system of penalties for illegal trade;
¢) fixing the possibility to confiscate these species. It is important that
there is the availability of the Partied of the Convention to set stricter
liability compared with the recommendations of the CITES. It can set
up ban or restrictions on trade, possession or transport of species and
those are included and those are not included in the List of CITES.

In order to implement these provisions, according to point D of
article 14 of law of Moldova “on Flora” there is providing including
the rare, vulnerable and those that are endangered species to the Red
Book of the Republic of Moldova, as well as the list of plant species
included in the CITES. Article 39 of law “On Flora” establishes the
administrative and criminal responsibility for violation of legislation
on flora. Content of responsibility for this type of crime is detailed in
separate articles of the Code of the Republic of Moldova on the offense.
In particular, according to the article 140 of the Code, collection and
destruction of plants listed in the Red Book and application of the
Convention, punishable by a fine of 30—60 US dollars. According to
the point 2 of the article 140 of the Code of the Republic of Moldova
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on offenses violating of the rules of export or import of plants listed as
endangered or additional to the Convention entails fine on individuals
ranging from 60-90, for legal entities — from 240-300 US dollars.
Thus, Moldovan legislation provides quite tough penalties for offenses
concerning the valuable species. In addition to the Moldovan law “On
Flora” in the republic a number of regulations that significantly im-
prove the effectiveness of the legal protection of flora was adopted.
Thus, Moldovan legislation provides quite tough penalties for
the offense for which the valuable species. In addition to the Moldovan
Law “On Flora” in the republic adopted a number of regulations that
significantly improve the effectiveness of the legal protection of flora.
One form of biodiversity conservation is the creation of collec-
tions of plant representatives of wild flora. According to this concept
Moldovan government Regulation approved the “On establishment
registration, replenishment, storage, export and import collections of
plants and animals from wild flora and fauna” (11 September 2003).
This legal act consists of six chapters and two annexes. The docu-
ment is based on the implementation of the CITES. This is reflected
in the general provisions. It states that the purpose of adoption of
the Regulation is to coordinate activities, control over the creation,
registration, replenishment, storage, export and import collections
of plants from the wild flora. Similarly, in section 2 of the Regulation
states that under CITES requirements there is replenishing the collec-
tion, importing, exporting plants issued special permits in the form
of documents (certificates of CITES). Section 3 of Regulation defines
issues related to state registration of such collections. According to
paragraph 11 the central body of management of natural resources
environmental Moldova maintains the state register of collections,
model of which is available on the annexes to the Regulation. In order
to determine the scientific, cultural, educational and aesthetic value
of the collections the expert group tasked with resolving the issue
must be created. As indicated in the Regulation a state registration
is carried out by issuing a special certificate of a collection owner.
According to the requirements of the CITES collection owners ensure
their safe storage in conditions that do not lead to their death. Section
5 of the document is dedicated to the import and export collections,
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their parts and pieces. Regulation of these measures is based en-
tirely on the provisions of the CITES. Thus, in Moldova necessity of
regulated payment for export permit and obtain a certificate to the
CITES administrative authorities are regulated. On all measures of
import and export collections, if they touch the plants covered by the
Convention, a person should receive a special certificate.

In Ukrainian law “On Flora” (9 of April 1999 591-XIV) there is
no mention of the CITES. However, there are some provisions relating
to items of this Convention. For instance, provision of the article 26 of
Law of Ukraine “On Flora” regulates the entry of rare and threatened
with extinction species in the Red Book. Provision of article 31 of Law of
Ukraine “On Flora” indicates the need to protect this category of plants.
Articles 38, 39 of the mentioned Law are dedicated to public records,
cadastre, monitoring of flora. Similarly, in the Belarusian law “On
Flora” (14 of June 2003) there is no mention of the CITES. Article 19
regulates restrictions or bans on wild plants that have the status of rare
or endangered, Article 24 indicates the need to protect this category of
plants and species that are listed in international instruments ratified
by Belarus. In turn, article 24 regulates a special procedure for removal,
transplanting plants in this category if they belong to the species in-
cluded in the Red Book of Belarus. At the same time article 19 of Law
of Belarus “On Flora” governs restrictions or bans on wild plants that
have the status of rare or endangered, article. 24 indicated the need to
protect this category of plants and species that are listed in international
treaties ratified by Belarus. Article 24 of mentioned law governs a spe-
cial procedure for removal, transplanting plants in this category if they
belong to the species included in the Red Book of Belarus.

The question of using flora objects is the social issue and relating
to a significant number of citizens. There are some provisions regulat-
ing the procedure free public access to the objects of flora in laws “On
Flora” in Ukraine, Moldova and Belarus.. In Moldovan law article 23 of
law “On flora” points to the right of individuals to object free of vegeta-
tion, except for species included in the Red Book, or from the list of
plant species included in the CITES. Similarly, according the article 9
of Ukrainian law “On Flora” it is allowed free use of flora objects; use
them with recreational, recreational, cultural, educational and other
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purposes. In article 40 of Belarusian law it is also stipulated free using
flora. It is claimed that citizens are free to stay on the land to the extent
to which objects of flora.

The model of protection of flora, which is formed in the Republic
of Moldova, characterized by a special law dedicated to the protec-
tion of flora. This law was built on the implementation of the CITES.
Review of the experience gained in the Republic of Moldova enables
its using for improvement of Ukrainian legislation by increasing fines
for violations related to illegal use of the plant world, the rules of move-
ment, removal of plants that are endangered or downsizing. It should
be taken into account, the solution of environmental problems can be
achieved through national legislation. That is why harmonization of
national environmental legislation with international and European
legislation must help to improve the environment.

Nowadays only international cooperation in key issues of inter-
national trade in endangered species of wild fauna and flora can be an
efficient and effective tool for biodiversity protection, conservation and
reproduction. The Convention on International Trade in Endangered
Species of Wild Flora and Fauna is the instrument that made possible
to provide an effective protection, conservation and reproduction of
endangered wild fauna and flora.
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SOME ASPECTS OF LEGAL REGULATION
OF CHILDREN'S RIGHTS IN UKRAINE

Kidalov Serhii

Abstract: Supporting the international community in the sphere of human
rights, Ukraine has undertaken a major commitment in the field of
human rights. Where the process of formation of human develop-
ment, namely the desire to live, work in harmony with their values,
society and nature started. In particular, the issue of human rights
also involves such significant issues as protection of children.

Today in Ukraine there are a large number of regulations that protect
the rights of children, but the problem of socio-economic develop-
ment, institutional system of protection and principles of distribution
of resources, directly or indirectly affect the situation of children.
At the same time representative is the development and formation
of the institute of the Commissioner of the President of Ukraine for
Children’s Rights, formation of legal framework that aims to ensure
the implementation of children’s rights to life, health, education,
social protection and comprehensive development.

Much effort has been also made by NGOs working in the field of child
protection so thateach child felt like full member of society. In particular,
the UN Children’s Fund (UNICEF) and Rinat Akhmetov’s Foundation
“Development of Ukraine” in the project “Children’s Rights in
Ukraine: realities and challenges after 20 years of independence”.

However, the said can not fully ensure real improvements, because
for now the main problem for Ukraine remains implementation of
the adopted normative legal documents. These documents today are
mostly declarative. They cover a wide range of activities in various
fields, which often duplicate one another. Monitoring of their imple-
mentation although is carried out, but often it is formal, because it
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does not include specific indicators of performance of all assigned
tasks. In addition, for implementation of most strategies and pro-
grams targeted funding is not foreseen.

Keywords: children‘s rights, protection of children‘s children rights, legis-
lation, state policy

LEGAL REGULATION OF PROTECTION
OF CHILDREN'S RIGHTS IN UKRAINE

Supporting the international community in the field of human
rights, Ukraine has undertaken a major commitment in the field of
human rights. The process of human development, namely the desire
to live, work in harmony with European values, society and nature
started. In particular, the issue of human rights protection has also
involved significant issues such as the protection of children’s rights.
After all, on whether the children are born healthy, in what conditions
they are educated and which opportunities for development they
have, ultimately depends their future.

Ukrainian policy, which provides for the protection of children‘s
rights is a component of the holistic concept of society, as reflected in
the current Constitution of Ukraine, the Family Code of Ukraine, Laws
of Ukraine ,,On Education®, ,,On Protection of Childhood“ and other
normative documents, is successful and effective.

In particular, Article 2 of the Law of Ukraine ,,On Protection of
Childhood“ indicates that the legislation on childhood protection is
based on the Constitution of Ukraine, the Convention on the Rights
of the Child, international treaties ratified by the Verkhovna Rada
of Ukraine, and consists of this Law and of other normative legal
acts regulating social relations in this area 2. Consequently, these

1 On Protection of Childhood: Law of Ukraine of 26.04.2001 2402-I1I //
Available on the Internet: http://zakon2.rada.gov.ua/laws/show/2402-14

2 UN Convention on the Rights of the Child of November 20, 1989 (with
amandments approved by the Resolution 50/155 of the UN General
Assembly on 21 December 1995).
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regulations are the legal framework regulating social relations in
this area. A key objective of the law “On Protection of Childhood” is
an extension of social and legal guarantees of the rights of children
with physical, intellectual and cultural development of the younger
generation, stimulation of socio-economic and legal institutions aimed
at protecting the rights and interests of children in Ukraine. It should be
stressed that the law of Ukraine “On Protection of Childhood” defines
the area of activity of the state as a strategic, national, and its main goal
is to ensure children’s rights to life, health, education, social protection
and comprehensive development (Gorbunova, 2001, p. 45).

Analysis of legal practice in this area confirms that basic
legislative acts and documents concerning children have not yet
become state priority, since Main attention of the government is
now focused on the economy as the basis for solving all other social
problems. At the same time, Ukraine has joined the UN Convention
“On the Rights of the Child”, the system of welfare and survival of
humanity has determined that the priority of interests of children and
the importance of the younger generation is a priority 3. Fulfillment
of the conditions of the Convention and the Universal Declaration
on the Rights of the Child concerning the creation of favorable
conditions for the development of children requires targeted actions
of the Ukrainian state . Norms of UN Convention “On the Rights of
the Child” fixed generic set of international legal standards for the
protection and proper conditions for raising children °.

Unfortunately, these important changes in the legislation of
the state only gradually perform the role of defender of children’s
rights, because today in Ukraine there are still problems in this
area. Thus, violations of children’s rights in the form of neglect
and criminal acts in relation to minors, such as coercion to hard
physical labor and child trafficking occur. To reduce violations of
children’s rights requires centralization of efforts of society. In this

3 Ibid(n2)

4 General principles of child rights protection Available on the Internet: http://
shpargalka.org.ua/r/1/1281.html

5  Ibid(n2)
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regard, the legislation of Ukraine guarantees a number of benefits
and assistance to orphans and children deprived of parental care. At the
same at the present stage of development of the Ukrainian state, a new
phenomenon — a social orphanhood appeared. Social orphan —is a child
who has parents but are living without parental care, grandparents take
care of them, while parents are working in another countries. In addition,
we should note, that there are certain difficulties in adoption of children
living in the boarding schools in Ukraine. Not all Ukrainian citizens, due
to low financial support, can do it. Ensuring optimal living conditions
for orphans and children deprived of parental care - these are the tasks
that have priority in children’s social and educational institutions
(Kondratiuk, 2010, p. 192). Administration of children’s institutions
must rely on “sponsorship funds” to ensure material condition of
children. As positive moment we should consider that the state started to
pay increased attention to children's rights, but the danger of declarative
character of normative legal acts remained. After all, the modern state
declaring systemic changes does not pay attention to implementation of
basic tasks and cooperates with the public with difficulties.

PROTECTION OF DISABLED CHILDREN IN UKRAINE

Also to date there is the problem of disabled childrens, which
in Ukraine is partly regulated by the Law of Ukraine “On the basis
of social protection of invalids in Ukraine” °. Various scientists are
exploring these issues and submit their proposals for consideration
by the appropriate authorities. Thus, V. Kuzminskyi identified the
main problems of child protection and suggested ways of solving them
(Yuzikova, 1998, p. 7): reduce the inflow of children in residential
institutions; develop so-called gatekeeping (Gatekeeping — support
biological families, prevention of removal of children from the family
environment); introduce a mechanism of social order to improve the
quality of social services by NGOs; change tolerance in society towards
violence against children (this can lead to violence against children in

6 On the basis of social protection of invalids in Ukraine: the Law of Ukraine of
21.03.1991 Ne 875-XI1 // Available on the Internet: http://zakon2.rada.gov.
ua/laws/show/875-12 accessed 8 March 2017
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foster care); create the majority of family homes for orphans; focus
on the problems of refugee children and systematically solve them
(Kolodiy. 2008, p. 238).

Children are is a special category, status and welfare of which
depends not only on the available resources and investment in their
development, but also directly from the actions and decisions of families,
society and the choice of priorities of the state policy regarding the
distribution of resources. Eliminating different types of child deprivation,
providing full conditions for the development of each child is possible
thanks to more efficient and transparent policy instruments and the
creation of full institutional environment (Libanova, 2009, p. 33).

Ensuring children’s rights requires consolidation of efforts of
state and local government, public society, as well as raising awareness
of children and adults on existing mechanisms and possibilities
for protection of constitutional rights and freedoms of the child,;
introducing a single national program for education of the younger
generation; development and implementation of supervised child care
available to every child; providing support of children’s organizations;
increase of responsibility for violations of children’s rights. The main
directions of state policy in the field of children’s rights are: health
promotion and healthy lifestyles for children; providing quality
education and training; improvement of the economic conditions of
life of children; enhancement of efficiency of the state support system
for children in difficult situations.

Today in Ukraine there are a large number of regulations that
protect the rights of children, but the problem of socio-economic
development, institutional system and protection of principles of
resource distribution, directly or indirectly affect the situation of
children. Exploring public-management activities in the field of
social and legal protection of children, many scholars argue that
its effectiveness depends on how the mechanisms of the law on the
rights of children and their social and legal protection and the level of
professional competence of civil servants who work in this area.
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INSTITUTE OF THE COMMISSIONER OF THE PRESIDENT
OF UKRAINE FOR CHILDREN’S RIGHTS

At the same time development and formation of the institute
of the Commissioner of the President of Ukraine for Children’s
Rights, the formation of the legal framework that aims to ensure the
implementation of children’s rights to life, health, education, social
protection and comprehensive development is representative.

In order to ensure appropriate conditions for the realization
of civil, economic, social and cultural rights of children in Ukraine,
taking into account the need for special care of the child pursuant
to Ukraine’s international commitments in the field of children’s
rights by the President of Ukraine the institution of Commissioner of
the President of Ukraine for Children’s Rights was introduced. The
corresponding decrees of the President of Ukraine “On Commissioner
of the President of Ukraine for Children’s Rights “ and “On issues
of Commissioner of the President of Ukraine for Children’s Rights “
were issued on August 11, 2011.

Nowadays the institute of Commissioner of the President of
Ukraine for Children’s Rights is headed by Nikolai Kuleba, who was
appointed by the President of Ukraine on December 18, 2014.

The introduction of institute of Commissioner of the President of
Ukraine for Children’s Rights meets the requirements of the Convention
on the Rights of the Child and the recommendations of the Committee
on the Rights of the Child. At the same time the very position of
Commissioner of the President of Ukraine for Children’s Rights is an
important step in the protection of children’s rights in Ukraine.

Commissioner of the President of Ukraine for Children’s
Rights — ensures the implementation of by the President of Ukraine
constitutional powers on ensuring observance of children’s rights,
implementation of Ukraine’s international obligations in this area’.

7 Onissues of Commissioner of the President of Ukraine for Children’s Rights:
Decree of the President of Ukraine of 11.08.2011 Ne 811/2011 Available on
the Internet: http://zakon3.rada.gov.ua/laws/show/811/2011
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The main tasks of Commissioner of the President of Ukraine for
Children’s Rights are as follows:

e continuous monitoring of compliance in Ukraine of the
constitutional rights of the child, implementation international
obligations in this area in Ukraine and making in the established
order proposals to stop and prevent the recurrence of violations
of the rights and legitimate interests of the child to the President
of Ukraine;

¢ introducing the President of Ukraine proposals on the drafting
of laws, acts of the President of Ukraine on the the rights and
legitimate interests of the child;

¢ measures aimed at protecting and restoring the violated rights
and legal interests of the child, inform the public of these
activities and their results;

* preparation of activities attended by the President Ukraine,
including international, on issues relating to children;

* implementation of measures on establishment of cooperation
between executive bodies and bodies of local self-government on
the protection of rights and legal interests of the child [11].

Much effort is also making by NGOs working in the field of child
protection so that each child felt full member of society. In particular,
the UN Children’s Fund (UNICEF) and Rinat Akhmetov’s Foundation
“Development of Ukraine” in the project “Children’s Rights in
Ukraine: realities and challenges after 20 years of independence”.

CONCLUSIONS

However, the said can not fully guarantee the real improvement
because until now in Ukraine almost the main problem remains the
implementation of adopted normative legalacts. These documents
today are mostly declarative. They cover a wide range of activities in
various fields, which often duplicate one another. Monitoring of their
implementation although is carried out, but often it is formal because it
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excludes specific indicators of performance of all the tasks. In addition,
for the implementation of most strategies and programs targeted
funding is not provided.
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INFORMATION INFRASTRUCTURE AS A PRECONDITION
FOR UKRAINIAN NATIONAL COMPETITIVENESS INCREASE
UNDER CONDITIONS OF EUROPEAN INTEGRATION

Nataliia lksarova

The emergence of a global economy, a phenomenon of
the 21% century, is accompanied by fundamental changes not only in
the traditional ideological and civilizational concepts of the format, the
nature and mission of world development, but also with the transition
to a new technogenic post-industrial paradigm, where the role of the
state as the main regulatory institution is substantially limited, and the
problem of competitiveness increase becomes key imperative. There
is no alternative for most countries to involve integration processes
in order to obtain new opportunities to implement national develop-
ment programs, but at the same time to simultaneously lose a part of
their sovereignty and exclusive rights, including the formation of an
effective regulatory mechanism. So, it actualizes the search for optimal
strategies that would, on the one hand, provide the national competi-
tiveness, and on the other — allow to keep the internal development of
the reserves, given the balance of state and business interests.

Increasing the role of information infrastructure is not just
amechanistic tendency, since in the context of integration it determines
the level of intellectualization, technogenicity, informatization of the
country‘s economic complex and, in addition, creates an additional
potential for strategic maneuvering in geopolitical space. However,
a full-scale reorientation of the country‘s policy with the dominance
information service, guaranteeing tactical advantages, strategically
affects the level of its competitiveness and not always in a safe way.
This problem is especially worsening for Ukraine, that has a positive
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balance in the sphere of foreign trade in services and a high degree of
liberalization of the relevant markets, and so is very vulnerable to the
consequences of global systemic crises. That is why today the question
of the implementation of an effective model of economic development,
which should ensure the qualitative advance development and realiza-
tion of national interests is very important. Competition in the world
markets creates the need and conditions for the transition from the
use of static advantages on a resource basis to dynamic advantages
based on modern technologies. In this context, careful balancing for
the benefit of information infrastructure development will significantly
increase the maneuverability of the Ukrainian economy.

One of the priorities of the economy in the light of European
integration is the development of the innovation infrastructure of the
economy, since the transition to a new phase of economic development
is impossible without efficient telecommunications and an extensive
distribution system that includes not only traditional forms of trade,
but also E-commerce and banking.

The development of the service infrastructure is transformed
today into one of the key elements of the strategy for economic develop-
ment in general and national competitiveness in particular. National
interests cannot be fully realized in the absence of infrastructural pre-
conditions for economic development. The availability of information
transmission networks, communication routes and reliable means of
electronic financial institutions that are adequate to the requirements
of the globalization of the economy are now turning from a competitive
advantage to a prerequisite for strengthening of positions in the arena
of global business. From the availability of the developed infrastruc-
ture, not only of any economy, but also its independence depends today.

The problem of infrastructure development was investi-
gated by P. N. Rosenstein-Rodan, E. Simonis, E. Shotler, D. R. Ray,
E. L. Loginov, A. Tkachenko, A. Bagdan Analysis of the functioning
of the information infrastructure and its role in economic develop-
ment has been studied by such scientists as V. Geets, A. Onishchenko,
T. Melnik, P. Drucker, V. Rostow. However, in our opinion, the prob-
lems of identifying the place and role of the telecommunications and
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information infrastructure in the system of ensuring economic security
and in the process of realizing action to protect economic interests of
the state, and led to the interest of the author to the study of these issues.

The purpose of this work is to study the role of the information
infrastructure in the economy, to determine its place in the system of
economic security of the state and the strategy for implementing na-
tional interests, as well as determining the direction of development of
the information infrastructure of Ukraine.

In general, the infrastructure is defined as the basis of the physical
or organizational structure necessary to carry out activities by the com-
pany or enterprise, and support operations required by the economy for
healthy functioning. The term infrastructure was first used in 1927 to
reflect the totality of roads, bridges, railway lines and auxiliary services
necessary for the development of the industrial economy as a whole or
its individual sectors. Later, the term was also applied in the military
field to identify all the tools necessary to protect the country. Today, the
term infrastructure refers to any substructure or subordinate system
that ensures the functioning of a organization. As we see even in the
classical definition of the concept of infrastructure, there is a reference
to services as a basic component of the infrastructure, indicating the
importance of the non-productive sphere of the economy in the system
of ensuring the prerequisites for the functioning of enterprises of all
branches of the national economy.

One of the essential elements of the infrastructure is now the
information infrastructure, the high level of development and produc-
tive use of which determine the possibilities for the state to realize its
economic and political interests. The presence of a developed informa-
tion base is today officially recognized as a component of the system
of ensuring the economic security of the state. Communication infra-
structure should be considered an integral part of strategic informa-
tion resources and one of the spheres that is important for the defense
capability of the state and its information market.

The presence of a developed information infrastructure is now
a necessary condition and a basis for accelerating the socio-eco-
nomic, political and cultural development of the state, as well as the
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prerequisite for ensuring its economic security. Now the developed
countries are at the stage of deep transformation of the management
model, accompanied by the strengthening of the importance of the
latest information and communication technologies. At the same
time, the development of the infrastructure of the information and
telecommunications sphere in Ukraine is characterized by imbalance
and a backwardness from modern requirements, it is one of the basic
conditions for the extensive development of the Ukrainian economy.

In Ukraine, the pace of development of the telecommunications
industry lags far behind European countries, and, on the other hand,
exceeds the capabilities of the national economy. The existing po-
litical and economic crisis causes aggravation of the contradictions
between the needs of the society in expanding the free exchange of in-
formation and the need to maintain certain regulated restrictions on
its dissemination. Also inconsistent is the national policy in the field
of formation of information infrastructure, integration of Ukraine
into the world information space and deformation of the structure of
international information exchange.

Insufficient level of development of the domestic market of infor-
mation and communication services necessitates the involvement of
foreign specialists and imported equipment in the process of informa-
tion infrastructure formation, which not only increases the likelihood
of unauthorized access to classified information by foreigners, but also
increases the dependence of the state on foreign software and hard-
ware producers, The negative balance in the foreign trade of Ukraine is
shown by innovative services.

Intensification of the use of information technologies in the eco-
nomic sphere at all levels of management transforms the infrastructure
of the information services sector into a significant component of eco-
nomic security, since at the present stage it is the information and com-
munication complex that turns into the leading element of protection
from information weapons.

In order to protect the information infrastructure, economi-
cally developed countries strengthen levers of influence on the tele-
communications sector. Thus, the USA has developed a program for
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the development of the national information infrastructure, is under
the direct control of the President; The EU has developed the “EU
technological development program” and the “European strategic
information program”.

At the same time, developed countries resort to partial privatiza-
tion of telecommunications enterprises, since the progressive develop-
ment of the information infrastructure as prerequisites for economic
development and a component of the economic security system is
possible only with the involvement of significant financial resources,
usually absent from the state. Widespread privatization processes have
been acquired in developing countries and in countries with economies
in transition, since privatization for them is not only a means of financ-
ing infrastructure development and development of telecommunica-
tions services, but also a method of covering the state budget deficit.
It should be noted, however, that the owners of telecommunications
enterprises are, as a rule, national investors, allowing the state to con-
tain some control over their actions.

In connection with the difficult economic situation in Ukraine, the
infrastructure of the information services sector is developing unevenly.
The proportion of obsolete analog telecommunications equipment is
rather low, the infrastructure of domestic television and radio broadcast-
ing is in decline stage. Infrastructural renewal of communications and
communications requires significant investment, since the state can
not independently finance the renovation of such a large-scale industry.
Taking into account the world trends, the optimal, in our opinion, is the
transfer of the main telecommunications enterprises to the ownership
of the domestic investor, as selling them abroad will lead to Ukraine‘s
dependence on neighbors in one of the most important spheres.

The current practice of services sector development needs
a radical restructuring, as evidenced by the slowdown in the positive
foreign trade balance in this area. To identify priority areas for the de-
velopment of the service sector, a study was made of the efficiency of
services exports with a view to comparing them with the global value.
It was revealed that the efficiency of sales of services to Ukraine in
foreign markets is one of the lowest in the world (and is 2.01, while
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the efficiency of export of services in Russia is 17.55, Canada — 83, the
USA - 726.8), which is due to mismatch of Ukrainian services sphere
to the specific structure of services to world demand and the low level
of their science intensity.

In order to identify promising areas for the development of the
service sector, the coefficient of comparative advantages in foreign
trade in services was calculated. It is noted that the positive value of
this indicator indicates a sufficiently high level of development of the
industry, its ability to meet the domestic needs of the economy and
the possibility of realizing its export potential, and negative — about
the expediency of importing this type of services with the aim of
developing the Ukrainian economy. It is revealed that no one of the
branches of the non-productive sphere now has a greater or equal to
one coefficient. The positive value of the coefficient of comparative
advantages Ukraine has in such areas as transport, travel, communi-
cations, repairs, and also services in the field of agriculture. It is noted
that despite the positive value of the calculated indicator in these areas,
there is a rapid trend towards a decrease in its value. According to the
results of the analysis, it has been established that the only branch of
the service sector in Ukraine — pipeline transport, has a relatively high
coefficient of comparative advantage, however, due to the high degree
of politicization of its use, it is not advisable to regard it as a competi-
tive advantage for the long term.

In was also noted that the system of development of information
infrastructure is in need of radical reform now, since only if the internal
problems of the industry are solved, it is possible to realize the existing
competitive advantages and export potential of the intangible sector.
The calculations carried out show that in the sphere of knowledge-in-
tensive services of Ukraine today is not able to catch up with the leading
countries, which leads to the need to allow the enterprises of developed
countries to enter its markets in order to ensure the normal functioning
of the economy and the gradual implantation of their experience in the
activities of domestic companies. Priority in terms of export recognized
marketing, consulting and engineering services, the demand for which
in developing countries, is fairly stable.
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The lack of a developed infrastructure in the communications services
sector includes threats to national competitiveness, among which
are the following:

* threats to informational support of the state policy of Ukraine;

* threats to the development of the domestic information industry,
including the media, telecommunications and communications,
as well as ensuring the accumulation, preservation and effective
use of domestic information resources;

* threats to the security of information and telecommunications
systems in Ukraine.

It is necessary, in our opinion, to note that the problem of pro-
viding information, not only economic, but also national security in
general, is connected with the problem of information communication
infrastructure. At the stage of transition of the world economy in the
era of the information society, communication technologies and the
media themselves are turning into an effective weapon that can harm
the economy of the country and lead to armed conflicts.

The processes of globalization and interpenetration of the
economy makes the modern world much more vulnerable to intangible
elements of warfare. The basic elements of the economic infrastructure
are based today on the use of information technologies, the temporary
disabling of which will have extremely dangerous consequences for the
economic security of the state.

The problem of protecting the information infrastructure as one
of the most vulnerable components of economic security in the era of
the emergence of so-called “cyberterrorism” is becoming a key issue in
the strategy of protecting the national economy.

The most vulnerable element of the communication infrastruc-
ture is now the channels of data transmission and communication. This
is primarily due to the introduction of the latest digital equipment by
enterprises, provides remote control and remote access to its hardware
and software, which in turn creates additional threats of unauthorized
influence on the process of information transfer in the country, as well
as access to State secrets and other secret data.
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During the study of the domestic realities of the development of

the information infrastructure, we found that its current state does not
correspond to the strategic goals of Ukraine. Taking this into account,
the priority tasks for enhancing the information security of the state
and developing its infrastructure as an element of the strategy for real-
izing its national interests in the context of eliminating these threats
belong, in our opinion:

improvement of the information infrastructure with the use of
the latest technologies, the introduction of which would be pre-
ceded by an examination of their reliability and the ability to co-
unter unauthorized access;

establishment and normative fixation of the balance between
the needs for free information exchange and the permissible re-
striction on its spread abroad;

formation and implementation of the state strategy for the
development of the information infrastructure, ensuring the
protection of national interests in communications and com-
munications, coordinating programs to ensure information
security, and creating the appropriate legislative preconditions
for these activities;

creation of a system for training personnel in the management
of information infrastructure facilities of the latest technologi-
cal systems;

development on the territory of existing communication ne-
tworks of electronic protection systems;

investment in the development of the domestic telecommuni-
cations industry, the introduction of adapted to the domestic
realities of development strategies for this sector of economi-
cally developed countries;

introduction of measures to counter information expansion
and attempts to use the national information space by foreign
countries.

Thus, the analysis is carried out to testify to the significant role

of the information infrastructure in the process of ensuring of nation
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al competitiveness of the state and the realization of its national in-
terests. Considering the infrastructure of the service sector in the
context of industries, it is difficult to deny their close interconnection
and integration into a single substructure of the economy, designed to
ensure the effective functioning of the national economy. However, the
information infrastructure itself, in our opinion, is an element of the
economy, with an adequate level of development that meets modern
requirements, can serve as a basis for the process of protecting the na-
tional economy, and in the absence of due attention to its functioning,
renovation and protection, as well as the necessary levers of influence
on it in one of the most dangerous threats to the functioning of the
economic system.

World experience shows the key role of high-tech services with
ahigh degree of created value added in ensuring high rates of economic
growth and transition to a higher level of development in many coun-
tries. At the same time, only a limited number of countries are able to
realize the existing potential of the science-intensive production of the
non-material sphere, despite this, most of them nevertheless join the
declared matrices of technogenicity, as a result of technological deple-
tion and finally losing competitive status.

At the national level, a wide range of forms and methods of regu-
lation of information services development should be implemented,
the content and target direction of which depends on the political and
economic structure, the level of socio-economic development and the
possibilities of market self-stabilization, administrative practices, and
orientation of development strategies.

BIBLIOGRAPHY:

1. Reut Andrey Leonidovich. Informatsionnaya infrastruktura
ryinochnoy ekonomiki: teoreticheskiy aspekt / Volgogradskiy gos.
un-t. — Prepr. — SPb.: Izd-vo Sankt-Peterburgskogo gos. un-ta
ekonomiki i finansov, 2001. — 40s

2. Sayt VAT «Ukrtelekom» [elektronniy resursu]. — Rezhim dostupu
do resursu: http://www.ukrtelecom.ua;

155



REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA
Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

3. Sayt Derzhavnogo komltetu statistiki [elektronniy resurs]. — Rezhim
dostupu do resursu: http://www.ukrstat.gov.ua

4. Kormich B.A. Informatslyna bezpeka: organlzatslyno-pravovl
osnovi: Navch. poslbnik. — K.: Kondor, 2004. — 384 s.

5. J. Brown and J. Earle, “The Productivity Effects of Privatization in
Ukraine: Estimates from Comprehensive Manufacturing Firm Panel
Data, 1989-2005”, Background paper prepared for the 2007 OECD
Economic Policy Seminar on Ukraine, May.

KONTAKT

Iksarova Nataliya, Candidate of Science (Economics), Associate Professor
Kyiv National University of Trade and Economics

International Economic Relations Department

Kioto 19 St., 02156, Kyiv, Ukraine

tel. +380445314872

Email: iksarovanatali@gmail.com

156



REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

UKRAINE’S EXPORT IN TERMS OF EUROPEAN INTEGRATION

Tetyana Melnyk, Kateryna Pugachevska

The Association Agreement between the EU and Ukraine is
acomprehensive agreementthat coverspoliticaland economicrelations
between the countries. The trade part of this Agreement is reflected in
the creation of a Deep and Comprehensive Free Trade Area (DCFTA),
which provisionally entered in force on January, 2016. Economic
goal of a signed document of strategic and geopolitical significance
in the history of Ukraine is to contribute to the modernization of the
Ukrainian economy by increasing the volume trade with the EU and
other countries and to improve the mechanism of economic regulation
in accordance with the European practice.

DCFTA almost completely liberalize trade between Ukraine and
the EU, and with a rather high level of asymmetry as the EU imple-
ments tariff liberalization to full extent and without delay for most
goods, while Ukraine is given a period of three to seven years. Such
a delay will give additional time for Ukrainian exporters for prepara-
tion to a highly competitive European market.

According to the European Commission data, Ukraine and the
EU will cancel 99.1% and 98.1% duties respectively. According to pre-
liminary estimates, the Ukrainian exporters will save EUR 487 million
annually by reducing import duties of the EU, while Ukraine will
eliminate tariffs on imports from the EU totaling to EUR 391 million
(Burakovskiy, Movchan, 2016, p.31). So for Ukraine, the level of ex-
ternal openness of which in 2015 was nearly 84%, the effective strategy
for export development should be a bifurcation point in enhancing
international competitiveness and thus the modernization of the na-
tional development strategy.
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Taking into account the abovementioned, the paper is aimed at es-
timation the problems of Ukrainian producers entering the EU market.

In the years after Ukraine gained independence, its export was
comparable with a number of European countries. For more than
20 years each of these countries has managed to increase export
significantly, particularly Poland in 14.1 times, Hungary — 11.1 times,
Turkey — 9.4 times. Instead, in Ukraine this figure is only 4.7 times.
Taking into account the tremendous pace of exports decline in 2015
(30.14%), its volume totaled USD 37.8 billion, what is USD 1.9 billion
less than in a crisis 2009, when the rate of decline in export (40.6%)
had been unprecedented since Ukraine’s independence. In terms
of macroeconomics during the years of independence Ukraine has
achieved limited success in reforming economic policies, representing
mostly unsatisfactory results, except the years that awere characterized
by positive commodity conjuncture — key positions of Ukrainian export.
However, in 2014—2015 Ukraine was experiencing economic crisis and
noted infrastructure losses due to the Russian aggression, which has
even more exacerbated the negative effects of the global economic crisis.

Ukraine’s economy is characterized by quite huge openness
according to the ratio of goods and services exports to GDP compared
with the EU. During 2005-2015, except in 2013, the export quota
in Ukraine compared with the EU is exceeding in average of
6.4 percentage points. This allows to claim a high level of dependence
of Ukraine’s economy on the economic situation in the world markets
and trends in the global economy.

The relatively high level of integration of Ukraine necessitates
the formation of regulatory policy, which would be appropriate to
contemporary challenges of globalization. Its mehnizm should provide
interaction between the development of the national economy and
export as a kind of “channel” of cooperation between countries with
the world economy. Such an interaction is considered in framework
of cause-effect link between exports and economic growth (export-
led growth), as well as export and dynamics and structure of GDP
(Burakovskiy, Movchan, 2016, p. 43).
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The leading long-term trend of Ukrainian exports is reducing the
share of the CIS countries since 2011 (from 38.27% in 2012 to 20.47%
in 2015) and a simultaneous increase in the share of the EU-28 and
countries of Asia and Africa (Table 1). This shift is associated with
exacerbation of commercial and political contradictions between
Ukraine and Russia and the need to find new markets.

Table 1

Geographic structure of Ukraine’s exports in 2005-2015, %
Year CIS Europe EU-28 Asia Africa America arﬁlu(s)tgg;ir?ia
2005 30.77 31.79 30.07 25.06 6.99 5.35 0.04
2006 32.19 3291 31.71 22.01 6.19 6.65 0.05
2007 36.69 29.97 28.44 22.07 5.66 545 0.03
2008 34.59 29.47 27.28 23.72 5.83 6.19 0.10
2009 33.94 2586 23.97 30.56 6.62 2.83 0.05
2010 36.46 2690 25.46 26.68 5.87 3.89 0.06
2011 38.27 2696 2635 2593 4.89 3.73 0.04
2012 36.78 25.31 24.88 25.69 8.19 3.79 0.07
2013 34.87 2695 26.47 26.55 8.05 3.42 0.06
2014 27.61 31.77 31.54 28.48 9.46 2.55 0.04
2015 20.47 3475 34.14 3247 9.98 2.06 0.04

Source: calculated on the basis of State Statistics Service of Ukraine

The largest share in the geographical structure of exports to the
EU takes Italy — 15.21% (particularly in the export structure in 2015
nearly 49.4% held steel, 16.0% — grains, 7.6% — fats and oils); Poland
— 15.19% (17.9% — ferrous metals, 14.1% - electrical machinery,
11.0% — mineral fuels); Germany — 10.1% (22.7% - electrical
machinery, 9.6% — textile goods, 6.7% — mineral fuels, 6.1% — grains);
Spain —8.02% (56.8% — grains, 15.2% — fats and oils).
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Despite statistics show the increase export share to the EU
market during 2012-2015, in monetary value 2015 was characterized
by a reduction in exports of goods to USD 3.98 billion or 23.5%
(Table 2). This is partly due to the suspension of production in the
occupied territories as since the beginning of military conflict Donetsk
and Luhansk regions provided nearly 27% of national exports.
2014-2015 were characterized by a decrease in exports of services
in dollar equivalent to 4.9% and 26.6% respectively. In the structure
of services to the EU in 2015 transport services were dominated
with the figure of 39.8% (including 30.2% — services of air transport,
25.5% — railway transport, 19.2% - sea transport, 15.3% — road
transport), services in processing of material resources — 20.9%,
services in the field of telecommunications and information and
computer services—18.8%, business services— 11.9%. For comparison,
the importance of exports of goods and services of Ukraine to the
EU market, the share of Ukraine’s exports in total EU imports
was calculated and the results showed that this figure is within the
0.27-0.36%, which indicates a low level of Ukrainian goods and
services presence in the EU and non priority of Ukrainian goods for
the EU market.
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The structure of exports to the EU shifted towards growth in
machinery, vehicles and equipment, foodstuffs and agricultural
products, as well as wood and paper products. In general, Ukrainian
export is characterized by relatively lower share of industrial prod-
ucts with high level of processing and a higher share of iron and
steel products (23.54%). Ukraine, occupying leading positions in
the markets of agricultural products, ores and metals (so-called
“exchanges”goods, that are characterized by a volatile of prices), is
substantially exposed to the negative impact of global fluctuations.
Increasing the share of products with high level of processing leads to
the stable increasing of export earnings.

Most export-oriented types of economic activity are manufac-
ture of basic metals (71.4%), manufacture of chemicals (59.9%),
manufacture of electrical equipment (59.0%), mining of metal ores
(50.4%). The lowest level of export orientation is characterized in
manufacture of coke (11%), extraction of crude oil and natural gas
(6%). The level of import dependence of manufacture of computer
is 86.7%, chemical industry — 80.0%, transport equipment — 78.7,
production of crude oil and natural gas — 71.3%, According to the
table “input-output” at basic prices, 11.7% of value added is formed in
agriculture, 4.1% —food industry, 2.5% — manufacture of basic metals.

As the result of signing the Association Agreement, Ukraine has
received tariff quotas for some goods, mostly agricultural products.
Experience of using the tariff quotas in 2014-2015 by Ukraine
indicates a failure in use of its own capacity for export. In particular,
in 2015 only 9 of 36 quotas ware used (for comparison, in 2014 only
6 quotas) on such commodity groups as natural honey, cereals, tomato,
grape and apple juice, wheat, corn, oats, sugar and poultry) (Emerson,
Movchan, 2016, p.32). The main reasons of failure in tariff quotas use
include problems with the safety of food, non-compliance of quality
requirements, insufficient domestic production, focus on contracting
with countries outside the EU, low demand for Ukrainian goods, lack
of trading partners from the EU.

Ukraine gained the right to export to the EU withoit paying
any duties up to 12 ths. tons of beef, 20 ths. tons of pork, 1.5 ths. tons
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of mutton, 250 ths. tons of barley, 8 tons of milk, cream, condensed
milk, 1.5 tons of butter oil (Table 3), but the results of 2015 showed
that these quotas were not used by the country. Moreover, exports of
the abovementioned headings to the EU, according to the European
statistics in 2015, was absent, indicating that the list of goods which
has a tariff quota consist mostly of items, export of which is impossible
due to their low quality and high requirements product safety when
accessing the European market. Instead, a different situation with such
commodities as corn, honey, oats, where tariff quota is substantially
lower than the exports to the EU in 2015. In Ukraine much more of
agricultural products is made than the domestic market requires
(for example, while the production of 60.1 min. tons of grain and
leguminous crops, the actual consumption is 25.2 million tons) and
thus export is the only way of sales. Under these circumstances, the
geographical diversification of exports allows to make the EU tariff
quotas less burdensome. For example, wheat and corn are actively
exported to Asia and Africa.
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Taking into account the fact that tariffs between Ukraine and
the EU will be almost completely eliminated, non-tariff barriers
remains a major obstacle to trade. In order to overcome it Ukraine
began the long and difficult, but necessary path of harmonization
with EU legislation, which includes transposition of EU standards,
strengthening institutional capacity etc. In August 2016 Strategy for
the development of technical regulations for 2020 was approved, which
is aimed at removing technical barriers to trade between Ukraine and
the EU and the expected result of it is the export of Ukrainian goods to
the EU market without undergoing additional testing and conformity
assessment procedures.

Ukraine greatly accelerated reforms in the technical regulations
after accession the WTO. During this time, more than 40 technical
regulations were taken, which are based on EU directives. At the
end of 2016, 49 technical regulations were adopted. Along with the
coordination of sectoral legislation with EU directives government
revokes other legislation, including health standards and regulations
regarding safety that duplicate the requirements of technical
regulations. In January 2017 came into force cancellation of a number
of regulations adopted before 1991.

As of January 1, 2016 the fund of national standards consists of
17,889 documents (which is 40% less than in 2014), 61.3% of which
are harmonized with international and European norms (which is 24%
more than in 2013).

Reducing the total number of national standards has been
achieved through the abolition by the Ministry of Economic
Development and Trade outdated GOST standards, that have been
adopted by 1992 (including canceled more than 14 thousand of these
standards in 2015).

In accordance with the Law of Ukraine on standardization, the
functionsrelated to standardization transferred to an independent non-
governmental National Authority for Standardization (State Enterprise
“Ukrainian Research and Training Center of Standardization,
Certification and Quality”), which has already received confirmation
its membership in the International organization for standardization
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(ISO) and International electrotechnical Commission, which is analo-
gous to CENELEC.

National foreign policy of Ukraine should be based, taking
into account the challenges of globalization on the basis of adequate
understanding of the opportunities and risks associated with the high
level of openness of the national economy in exports. Under such
conditions, one of the key prerequisites for the success of countries in
the global market are proactive business attitude, the key element of
which is involvement of exporters and professional associations in the
discussion of laws and regulations, initiated both by Ukraine and the
EU and international organizations.

Ultimately competitiveness on the international market
in general and Europe in particular, is determined by the ability
of domestic enterprises to produce goods for foreign consumers
acceptable quality and at an affordable price. Therefore, meeting the
requirements and standards of the EU by the goods and services is
a necessary component of industrial and commercial activity of any
exports entity and its costs is a sort of investment in improving its
competitiveness. The strategy for export development requires the
formation of a number of preconditions for political, economic and
institutional directions, without which selective trade policy measures
may not provide the expected economic effect. Regulatory policy in the
sphere of export should take into account the need to reduce barriers
to the internal procedure of export operations, which is a significant
barrier to enter the European markets, particularly for small and
medium businesses.

Results of studies have concluded that among the key issues
in the field of foreign trade with EU countries, particularly in terms
of its export component, are mainly raw material export orientation
of Ukraine with simultaneous import of highly processed items and,
consequently, inefficient structure of foreign trade; lack of integration
of Ukraine into the system of international technology cooperation;
dependence of export production on imported goods for intermediate
consumption; low level of support of small and medium businesses in
foreign economic activity; insufficient export promotion of Ukraine in
the European markets.
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PROGRAM ROZVOJE VENKOVA 2007-2013:
VYHODNOCENi REALIZACE PODPORY 0SY lil.
1.3 a) PODPORA CESTOVNiHO RUCHU

RURAL DEVELOPMENT PROGRAM IN THE PERIOD 2007-2013:
EVALUATION OF THE IMPLEMENTATION OF INTERVENTION III.
1.3 a) SUPPORT OF TOURISM

Petr Burda, Markéta Kalabova

Abstrakt: Tento piispévek sidavaza cil vyhodnotit a posoudit realizaci pod-
pory osy III. 1.3 a) Podpora cestovniho ruchu v ramci Programu
rozvoje venkova v obdobi 2007-2013 a to v jednotlivych krajich CR.
Jednotlivé projekty byly posuzovany na zakladé mnozZstvi schvale-
nych Zadosti o dotace, jejich zaméfeni na jednotlivé oblasti podpory
a mnozstvi vynaloZenych finan¢nich prosttedk v jednotlivych kra-
jich. Na zaklad¢ vysledkd provedenych analyz je ziejmé, Ze prevazna
vétSina projekti sméfuje na vybudovani tras pro pési. Jihomoravsky
kraj nese prvenstvi v celkovém poctu uspésné schvalenych Zadosti,
nicméné nejvétsi finanéni objem ziskaly projekty z Usteckého kraje.
Nadpoloviéni vétSina celkové alokace hodnoceného opatieni byla
rozlozena mezi Ustecky, Stiedo¢esky, Olomoucky a Jihomoravsky
kraj. Oproti tomu nejmensi pocet projektd a tim i nejméné finanéni
podpory ziskaly Moravskoslezsky a Pardubicky kraj.

Klicova slova: Cestovni ruch, Program rozvoje venkova, Regionalni politika.

Abstract: The main aim of this article is to assess and evaluate the imple-
mentation of intervention III. 1.3. Support of tourism within Rural
Development Program in the period 2007—-2013. Individual projects
were assessed on the basis of the quantity of successfully approved
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applications for subsidies and the targeting on areas of intervention
and the amount of funds expended in each region. Based on the analy-
sis results it is clear that the vast majority of the projects were focused
on building hiking trails. South Moravian Region takes lead in the
total number of successful applications approved, however, the great-
est financial volume of the projects were awarded to the Usti Region.
Absolute majority of the total allocation has been distributed among
Usti, Central Bohemia, Olomouc and South Moravian Region. In
contrast, the smallest number of projects and thus the least financial
support received Moravian — Silesian and Pardubice Region.

Keywords: Regional Policy, Rural Development Program, Tourism,

JEL classification: Q26, R51, H81, R58, L83

UvoD

Prispévek si klade za cil vyhodnotit poskytované dotace v ram-
ci prioritni osy III. 1.3 a) pési trasy, hippostezky, vinaiské stezky
Programu rozvoje venkova v obdobi 2007-2013 v jeho jednotlivych
krajich. Data urcend pro metodické zpracovani byla ziskan4 z databaze
schvalenych Zadosti evidovanych Statnim zemédélskym intervenénim
fondem a Ministerstvem zemédélstvi. Analyza dat byla uskute¢néna
pomoci programu IBM SPSS statistics. Projekty budou posouzeny
na zakladé mnozZstvi isp€s$né schvalenych zadosti, jejich tematického
zaméreni, pramérnych ¢erpanych ¢astek na projekt a mnoZstvi Cerpa-
nych finan¢nich prostiedka v jednotlivych krajich.

PROGRAM ROZVOJE VENKOVA PRO 0BDOBI 2007-2013:
ZAKLADNI INFORMACE

Program rozvoje venkova CR piedstavoval zakladni dokument
pro &erpani podpor EU v oblasti rozvoje venkova v Ceské republice
pro uplynulé programovaci obdobi 2007-2013 a zajistoval ptisobeni
Evropského fondu rozvoje venkova (EAFRD) v Ceské republice.
Program rozvoje venkova CR vychazel z Narodniho strategického
planu pro rozvoj venkova CR (NSPRYV) a jednim z jeho prioritnich cili
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bylo piispét k rozvoji venkovského prostoru Ceské republiky na bazi tr-
vale udrzitelného rozvoje, zlepSeni stavu Zivotniho prostredi a sniZeni
negativnich vlivli intenzivniho zemédélského hospodareni. Program
byl dale zaméren na vytvofeni podminek pro konkurenceschopnost
Ceské republiky v zakladnich potravinarskych komoditach. Program
podporoval diverzifikaci ekonomickych aktivit ve venkovském pros-
toru za ucelem rozvoje podnikani (podpora cestovniho ruchu, obnovy
a rozvoje vesnic, podpora zakladani podniki a jejich rozvoje, vytvoreni
novych pracovnich mist, sniZeni miry nezaméstnanosti na venkoveé
a posileni sounaleZitost obyvatel na venkove).

Program rozvoje venkova Ceské republiky na obdobi 20072013
byl zpracovan v souladu s narizenim Rady (ES) ¢. 1698/2005 a provade¢-
cimi pravidly uvedené normy. Tento program blize specifikoval v souladu
s nafizenim Rady (ES) 1698/2005 ¢l. 15 strategie v jednotlivych osach
stanovenych Narodnim strategickym planem rozvoje venkova do prova-
déci arovné a zajistoval tak jeho efektivni realizaci. Opatteni Programu
rozvoje venkova byla koncipovana s ohledem a v té€sné navaznosti
na opatieni Lisabonské strategie a to ve viech jejich oblastech, tj.:

¢ Spolec¢nost zaloZena na znalostech

* Vnitini trh a podnikatelské prostredi
» Trh prace

 Udrzitelny rozvoj.!

Program rozvoje venkova 2007-2013 poskytoval financni
prostiedky v ramci 4 prioritnich os. Prvni osa se zamérovala na zlep-
$eni konkurenceschopnosti zemédélstvi a lesnictvi, druha prioritni osa
smetovala do oblasti zlepSovani Zivotniho prostredi a krajiny. Tretim
podporovanym odvétvim byla kvalita Zivota ve venkovskych oblastech
a diverzifikace hospodarstvi venkova. Ve ¢tvrté prioritni ose s ndzvem
Leader byly poskytovany dotace podporujici realizaci mistni rozvojové
strategie a spolupraci mistnich partnerstvi (SZIE 2015).

Ustanovenym fidicim organem je v tomto pripadé Ministerstvo
zemedelstvi, zprostredkujicim subjektem Programu rozvoje venkova

1 MZe CR: PRV CR na obdobi 20072013, Praha, kvéten 2007
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je Statni zemédélsky intervenéni fond (SZIF) a platebnim organem
Statni zemédélsky intervencni fond.

Tabulka 1
Prioritni osy Programu rozvoje venkova 2007-2013
Osal: ZlepSeni konkurenceschopnosti zeméd¢lstvi a lesnictvi
Osall: ZlepSovani zivotniho prostredi a krajiny
Osalll: Kwvalita zivota ve venkovskych oblastech
a diverzifikace hospodarstvi venkova
OsalV: LEADER

Zdroj: vlastni zpracovani

0SA IIl. V PROGRAMU ROZVOJE VENKOVA CR
NA 0BDOBI 2007-2013

Osa II1. Programu rozvoje venkova CR pro obdobi 2007-2013
zaujima v rdmci Evropského fondu rozvoje venkova (EAFRD) pong-
kud specifické postaveni, na rozdil od ostatnich prioritnich os se
ve svych intervenénich opatifeni zamétuje na zvySeni kvality zplisobu
zivota na venkové a to pomoci rozriznénosti (diverzifikace) venkovské
ekonomiky. Této diverzifikace mé byt docileno prostfednictvim neze-
meédelskych ¢innosti, tj. napiiklad také podporou cestovniho ruchu,
rozvojem venkovské turistiky, cykloturistiky, rekrea¢niho a rehabili-
tacniho jezdectvi, vodni turistiky, sportovné - rekreacnich aktivit v ob-
lastech s prirodnimi hodnotami, rekreac¢nim potencialem, s kulturnim
dédictvim a zivymi tradicemi a dalsi. (SZIE 2015).

V ramci osy 111 Programu rozvoje venkova CR byly pro obdobi
2007-2013 stanoveny 3 hlavni priority:

. TVORBA PRAQOVNiCH PRILEZITOSTi A PODPORA Wuzl’vANl’
OBNOVITELNYCH ZDROJU ENERGIE (50 % Z PRIORITNi OSY I11)

Tato priorita byla zaméfena na vytvoreni novych pracovnich
mista a tim na zajiSténi vys$i prijmové urovné obyvatel venkova a to
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rozvojem a diverzifikaci aktivit na venkové a podporou venkovské tu-
ristiky. Dal§im cilem bylo zajistit naplnéni zavazkd CR v oblasti vyuziti
obnovitelnych zdrojl energie.

. PODMINKY RUSTU A KVALITA ZIVOTA NA VENKOVE
(48 % Z PRIORITN{ OSY 1)

Cilem bylo vytvoreni ristu ve venkovskych oblastech, zlepSeni
vybaveni a vzhledu vesnic, vefejnych prostranstvi a posileni sounale-
Zitosti obyvatel s mistnim prostfedim a dédictvim venkova. Diraz byl
rovnéz kladen na zabezpeceni rozvoje venkovské infrastruktury s cilem
rozvoje malého a sttedniho podnikani a na zlep$eni Zivotniho prostiedi
venkovskych sidel.

.  VZDELAVANI (2 % Z PRIORITNi OSY III)

Cilem bylo prispét k vy$si tirovni vzdélanosti a uplatnéni na trhu
prace venkovskych obyvatel rozvojem poradenstvi a vzdélavani a zvysit
pouzivani informacénich a komunikacnich technologii.

OPATRENI I11. 1.3 - PODPORA CESTOVNIHO RUCHU

Podpora cestovniho ruchu byla rozd€lena do dvou podskupin
a) p&si trasy, vinatské stezky a hippostezky a b) ubytovani, sport (SZIE
2015). Pé&si trasy jsou uréeny ke spojeni, znaceni a zvelebeni turistic-
kych stezek. Vinaiské stezky v Ceské republice vytvaii unikatni regi-
onalni sit predevs§im cyklistickych tras s cilem propojeni malebnych
vinafskych oblasti a pamatek daného regionu. Ugelem hippostezek je
zpristupnéni tras pro turistiku na konich.

Obé opatreni byla zaméfena na rozvijeni aktivit tykajicich se
diverzifikace venkovské ekonomiky rozvoje cestovniho ruchu, zejmé-
na pak ve spojeni s vyuZitim prirodniho a kulturniho dédictvi oblasti.
Tyto aktivity navazovaly na obecnou podporu regionalniho cestovniho
ruchu (sluzby, informacni centra cestovniho ruchu, marketing na ce-
lostatnich a zahranicnich veletrzich).

Podpora byla uréena na vybudovani rekreaé¢ni infrastruktury a re-
kreaCnich zarizeni i pro malokapacitni ubytovani, véetn¢ stravovani
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arekreac¢nichzarizeni (koupalisté a plovarny proverejné vyuziti, v¢. odpo-
vidajiciho zdzemi, hfiste, jizdarny a jina rekreacni zatizeni. Podporovano
bylo takeé zajisténi sluzeb pro pé&si turistiku, vodactvi a lyZovani (s vyjim-
kou vlekd a lanovek), budovani a znaceni pésich tras, vinaiskych stezek,
odpocinkovych mist, hippostezek, v¢. vyuZiti zvirat v rdmci cestovniho
ruchu a nakupy a vysadby doprovodné zelen¢.

Projekty byly realizovany v obci do 2 000 obyvatel na tzemi celé
CR. Piijemci podpory byli zemédélsti podnikatelé — fyzické a pravnic-
ké osoby, nezeméd¢lsti podnikatelé pouze v pripadé, Ze svou ¢innost
zahajovali, nebo méli kratsi nez dvouletou historii a také neziskové or-
ganizace (véetné zajmovych sdruzeni a spolk) s pravni subjektivitou.

Co se tykalo formy a vySe podpory, tak se jednalo se o primou
nevratnou dotaci, maximalni vySe podpory ¢inila 90 %, respektive
pro opatieni b) byla maximalni vySe podpory podle ¢lenéni podnik
(maly, stiedni, velky podnik) v rozsahu od 49 %—60 %, minimalni
celkové zplisobilé naklady na projekt ¢inily 50 000 K¢. EU prispivala
na realizaci projektdi 75% verejnych zdrojti, prispévek CR ¢inil 25%
verejnych zdroju.

Tabulka 2
Priority, cile a opatieni Osy I11
Priorita II1.1 Tvorba pracovnich prileZitosti % Z oSy
a podpora vyuzivani OZ
Cil Vytvorit pracovni mista a zajistit vy$$i pfijmovou 50%

uroven obyvatel venkova rozvojem a diverzifikaci
aktivit na venkove a podporou venkovské
turistiky, zajistit naplnéni zavazki CR v oblasti
vyuziti obnovitelnych zdrojt energie (OZE)

Opatreni I11.1.1 Diverzifikace ¢innosti 22,5%
nezeméd€lské povahy
I11.1.2 Podpora zakladani podnika 15%

ajejich rozvoje

I11.1.3 Podpora cestovniho ruchu 12,5%
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Tabulka 2 (pokracovani)

Priorita I11.2 Podminky rustu a kvalita
Zivota na venkové

Cil Vytvorit podminky rdstu ve venkovskych 48 %
oblastech. Zlepsit vybaveni a vzhled
vesnic a verejnych prostranstvi a posilit
sounaleZitost obyvatel s mistnim prostredim
a dédictvim venkova. Zabezpecit rozvoj
venkovské infrastruktury s cilem rozvoje
malého a stiedniho podnikani a zlepSeni
zivotniho prostiedi venkovskych sidel.

Opatfeni [11.2.1 Obnova a rozvoj vesnic, 39%
obcanské vybaveni a sluzby
[11.2.2 Ochrana a rozvoj kulturniho 9%
dédictvivenkova
Priorita I11.3 Vzdélavani
Cil Prispét k vyssi trovni vzdélanosti a uplatnéni 2%

na trhu préce venkovskych obyvatel rozvojem
poradenstvi a vzdélavani a zvysit pouzivani
informacnich a komunika¢nich technologii.

Opatieni I11.3.1 Vzdélavani a informace 2%

Zdroj: Program rozvoje venkova Ceské republiky na obdobi 2007-2013

VYSLEDKY ANALYZY SCHVALENYCH PROJEKTU V RAMCI
PROGRAMU ROZVOJE VENKOVA 2007-2013, OPATRENI II.
1.3 a) - PODPORA CESTOVNiHO RUCHU

V ramci Programu rozvoje venkova v obdobi 2007-2013, opa-
treni III. 1.3 a) — Podpora cestovniho ruchu byla uskute¢néna analy-
za projektli na zakladé mnozstvi ispésné schvalenych projekti a z hle-
diska objemu ¢erpanych financi. Celkové€ se v programovacim obdobi
2007-2013 v ramci podpory skupiny II1. 1.3 a) Podpora cestovniho ru-
chu uskutecnilo 6 kol pfijmu Zadosti. V ramci téchto kol bylo schvaleno
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116 projektl, z nichz 91 % se tykalo vybudovani pésich tras, 6 % hippo-
stezek a 3 % vinarskych stezek. V ramci 10. kola doSlo ke schvéleni nej-
vétsiho poctu zadosti (40), nejméné pak ve 4. vyzve (8). Druhy nejvyssi
vysledek v po¢tu schvalenych zZadosti byl zaznamenan v 17. kole (32).
Charakteristickym rysem pro podané zadosti byla nerovnomernost je-
jich predkladani v ramci jednotlivych kol. Vyjimkou byl Jihomoravsky
kraj, ktery jako jediny €erpal finanéni prostiedky béhem kazdé vyzvy.
Nasledovaly kraje JihoCesky a Olomoucky, které ¢erpaly v 5 vyzvach
tu vyzev (6) zaznamenaly kraje Karlovarsky, Pardubicky, Ustecky,
Moravskoslezsky a Kraj Vysocina.

Presné pocty schvalenych zadosti dle jednotlivych kol a kraja
uvadi nasledujici tabulka 3

Tabulka 3

Pocet schvdlenych projektii v rdmci jednotlivych kol podle krajii
Kraj 2.kolo 4.kolo 7.kolo 10.kolo 13.kolo 17.kolo Celkem
Jihomoravsky 3 3 2 3 5 4 20
Stredocesky 0 1 0 9 0 10 20
Ustecky 0 0 0 10 0 5 15
Olomoucky 0 1 3 5 1 2 12
Kralovéhradecky 2 0 0 7 1 1 12
Liberecky 0 0 0 7 1 1 9
Jihocesky 2 0 1 3 1 1 8
Plzenisky 1 0 1 0 1 2 5
Zlinsky 0 1 0 2 1 0 4
Vysocina 0 1 0 0 0 3 4
Karlovarsky 0 1 0 0 2 0 3
Pardubicky 0 0 0 0 1 1 2
Moravskoslezsky 1 0 0 0 0 1 2
Celkem 9 8 10 40 17 32 116
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Zdroj: vlastni zpracovani na zaklad¢ zprav SZIF a EAGRI (2007-2013)

Z hlediska regionalniho posouzeni poctu schvalenych pro-
jektl se nejvySe umistil Jihomoravsky kraj s poc¢tem 20 projektd.
75 % téchto projektd se tykalo vybudovani turistickych stezek a od-
pocivadel, 10 % vybudovani hippostezek a 15 % zfizeni vinafskych
stezek. Stiredocesky kraj disponoval rovnéz 20 schvalenymi projekty,
které se zaméerovaly na budovani turistickych tras, avS§ak finan¢ni
¢astky byly ¢erpany az v pozdéjsich kolech. Nasledoval Ustecky kraj,
ve kterém bylo schvaleno 15 projektt. Pfevazna vétSina navrha (14)
Usteckého kraje byla sméfovana na vybudovani pésich stezek, pouze
jediny se zamétoval na hippoturistiku. Shodné po 12 schvalenych za-
dosti zamérenych vyhradn€ na pési turistiku mély kraje Olomoucky
a Kralovéhradecky. V oblasti Libereckého kraje bylo schvaleno
9 zamér, které se z drtivé vétSiny zameérovaly na pési turistiku, po-
uze 1 projekt byl zaméfeny na podporu budovani vinaiské stezky.
V JihoCeském kraji bylo schvaleno 8 projekti se zamétenim z 25 %
na hippotursitiku a ze 75 % na p¢si stezky. Kraj Plzensky zaznamenal
5 projektt, Zlinsky a Kraj Vysoc¢ina 4 schvalené zaméry, Karlovarsky
3 a Pardubicky kraj a Moravskoslezsky za celé programové obdobi

Co se tyce finan¢nich prostredkd, tak celkové bylo v ramci pro-
jektl alokovano 101 802 073 K¢&. Stredocesky kraj dominoval v poctu
schvalenych pen€z na finan¢ni podporu projektii, nasledovan krajem
Usteckym. Projekty, kterych bylo v ramci Jihomoravského kraje schva-
leno nejvice, se z hlediska finan¢nich prostredkdi umistily az za krajem
len pro projekty z Moravskoslezského kraje. Karlovarsky kraj a Kraj
Vysocina. V ramci tohoto kraje bylo ¢erpano o necelé 2 mil. K¢ vice fi-
nanci. Celkovy prehled ziskanych finan¢nich prostiedki v jednotlivych
krajich ukazuje tabulka 4.

177



178

REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

Tabulka 4

Alokované financni prostiedky dle krajii (v KC)
Kraj Alokované finanéni prostredky (K¢)
Stredocesky 19087 735
Ustecky 17872092
Olomoucky 13502300
Jihomoravsky 13091 280
Liberecky 11280815
Kralovéhradecky 7343152
Jihocesky 4776392
Plzensky 3480759
Karlovarsky 2823891
Vysocina 2654160
Zlinsky 2645955
Pardubicky 2632500
Moravskoslezsky 611042
Celkem 101802073

Zdroj: vlastni zpracovani na zaklad¢ dat SZIF a EAGRI (2007-2013)

61 % podpory bylo &erpano &tyimi kraji (Ustecky, Stredocesky,
Jihomoravsky a Olomoucky), projekty z ostatnich 9 kraji ziskaly
podporu pouze ve vySi 39% celkové finanéni alokace. Plzensky,
Pardubicky, Zlinsky, Kraj Vysoc¢ina a Karlovarsky kraj ¢erpaly pod-
poru ve vySi 3% z celkové Castky a kraj Moravskoslezsky se Cerpal
pouhym jednim procentem. Z vySe predstaveného je tedy ziejmé, Ze
poskytovana podpora byla jednotlivymi kraji ¢erpana nerovnomérne.
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Graf 1: Primérné &4stky cerpané v krajich CR
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Zdroj: vlastni zpracovani vlastni zpracovani na zaklad¢ dat SZIF a EAGRI (2007-2013)

Graf 1 znazornuje primeérné castky, které byly Cerpany
na projekt v jednotlivych krajich. Nejvy$si ¢astka na projekt ve vySi
1 350 000 K¢ byla schvalena pro projekty z kraje Stredoceského,
Jihomoravského, Pardubického, Kralovéhradeckého, Libereckého,
Plzenského a Usteckého. Naopak nejnizsi ¢astku za projekt ve vysi
101 880 putovala do Kraje Vysocina. Primérné ¢astky v jednotlivych
krajich kolisaly. Obecné lze Fici, Ze nejvyssi castky za projekt pozado-
vali zadatelé z Pardubického, Libereckého a Usteckého kraje. Nejnizsi
¢astky byly schvaleny pro zajemce z Moravskoslezského kraje a nejvét-
$i rozpéti schvalenych finanénich ¢astek za projekt zaznamenaly kraje

Karlovarsky a Plzensky.
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Graf 2: Primérné ¢astky cerpanych dotaci v jednotlivych kolech
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Zdroj: vlastni zpracovani vlastni zpracovani na zakladé dat SZIF a EAGRI (2007-2013)

Graf 2 zobrazuje primérné ¢astky Cerpanych dotaci v ramci
jednotlivych kol. Primérné nejnizsi ¢astky byly ¢erpany v prvnich dvou
kolech s rostouci tendenci. Nejvyssi primérné ¢astky byly poZzadovany
v ramci 10. a 13. kola vyzev, ale v ramci posledniho kola doslo op¢t

k poklesu primérné ¢erpanych financnich ¢astek.

¢
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Graf 3: Zaméreni projektli — oblasti
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Zdroj: vlastni zpracovani vlastni zpracovani na zaklad¢ dat SZIF a EAGRI (2007-2013)

Graf 3 predstavuje procentualni vyjadieni zameéreni projekti dle
jednotlivych oblasti podpory. Jak jiZ bylo zminéno v ivodu tohoto pii-
spévku, nejvice projektt témer 90 % bylo zaméreno na oblast pési tu-
ristiky, s velkym odstupem nasleduji hippostezky — 6 % a oblast vinar-
stvi pouha 4,3 %. Z celkového pohledu byly tedy tyto dvé posledni dvé
oblasti v ramci zaméreni projekt pouze minoritni.

ZAVER

Na zakladé uskute¢néné analyzy Cerpani podpory z Programu
rozvoje venkova 2007—-2013 osa III. 1. 3. Podpora cestovniho ruchu
a) pési trasy, vinar'ské stezky, hippostezky, vyslo najevo, zZe nejvétsi po-
get projektd byl schvélen pro Jihomoravsky, Stiedoc¢esky a Ustecky
kraj. Podle tematického zaméreni projektd byly nejvice podpote-
ny projekty orientujici se na budovani pé€Sich tras. NejvySSich hod-
not ¢erpani finanénich prostiedk zaznamenaly Ustecky, Stiedodesky
a Olomoucky kraj. Pro jednotliva kola pfijmu Zadosti bylo charakteris-
tické, Ze finan¢ni prostiedky nebyly v jejich ramci ¢erpany rovnomérné.
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SUCASNE BEZPECNOSTNE ASPEKTY PIRATSTVA A JEHO
DOPADY NA VYVOJ BEZPECNOSTNEHO PROSTREDIA

CURRENT SECURITY ASPECTS OF PIRACY
AND ITS IMPACT ON THE DEVELOPMENT
OF SECURITY ENVIROMENT

Lucia Sestakova, Rastislav Kazansky

Abstract: The contribution deals with the problem of piracy as an issue re-
latively well-know, not only with reference to the conceptual defini-
tion and sources of refuge, as well as the causes and consequences
of this international, can be said today in an ancient and unresolved
problem. Underconsistent dismantling of the problem it shows that
the causes are, despite the passage of time and maturation of human
consciousness identical. These are the reasons that are part of the po-
pulation and are an enormous threat to international security. Social,
political, economic or religious differences in the country are caused
inideal area for conflict in the international arena.

Keywords: piracy, refuge, ancient, threat, international security, conflict

INTRODUCTION

The theme of piracy is not a new topic, on the contrary, this topic
and its problems are bothering manking from a long time. This concept
has come through many development stages. Its definition has been
formed by many different factors such as humanity development, the
creation of national territories and the sovereignity and strenght of in-
dividual stages as well as their citizens. It meanings has been adapted
to the need of the threat that existed in that period of time and that was

184



REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

necessary to include under this topic. The word “pirate” comes from
the Greek word “peiratés”, which means to try / achieve, and in the
past, the meaning of “robber” has also been impressed. This term was
used to refer to the robbers who fought by overtaking sea ships and
seizing assets on board. It is precisely this kind of “livelihood” that is
being considered of a form of criminal offense according the law.

There is no unified opinion of different authors, experts of inter-
national law, or specialized departments on this issue. Until now, the
only source where this term is classified for international law purposes
is the United Nations Convention on the Law of the Sea, UNCLOS III,
signedn 12/10/1982 in Montego Bay, Jamaica, valid from 11/16/1994
(binding on the Slovak Republic as of 06/07/1996).

Piracy is a fact that, unfortunately, the individual countries have
learned to live with. In the field of international security, it is not a new
concept, but despite the effort, it is still unfinished. By exposing the
world‘s history, it is not perceptible in the conditions of the Slovak
Republic, and thus can not be said or examined sufficiently. The issue
of piracy from the point of view on the impact on the Slovak Republic
as a Member State of the European Union and its citizens is necessary
to refer from a legal point of view. The object of the attack by the pi-
rates can be citizens of the Slovak Republic, ships under the flag of the
Slovak Republic or other belongings of the Slovak citizens. The Slovak
Republic is part of the European Union, the Euro-Atlantic structures
and is a member of the United Nations, which implies certain commit-
ments with an impact on its foreign policy. Account must also be taken
of the economic dimension of this problem, which also has a major im-
pact on world markets, which again comes to the fact that it also affects
the Slovak Republic.

Piracy can also be understood as a procedure, whereby a person
or several persons commit a violent offense on seagoing ships or air-
craft, which means that the act can be considered a criminal offense.
The concept of piracy has always been linked to different opinions that
have continually shifted its meaning. Most commonly, in the available
literature, we can read the definition of piracy by Cicero de Officiis,
a well-known Roman philosopher and spokesman, who in his writ-
ings linked the concept of pirate with the significance of the hostility
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of mankind. The definition of the concept at the international level first
appeared only in 1958, in the adopted UN Convention on the High
Seas, in article 15. In the wake of the 1958 Convention, the term ‘pi-
racy’ came into international consciousness and it was also reflected in
the 1982 Convention on the Law of Sea, UNCLOS III, often also called
the Montego Bay Convention (the “Montego Bay Convention”), in
article 101, where it defines piracy as:

a) any illegal acts of violence or detention, or any act of depredation,
committed for private ends by the crew or the passengers of a pri-
vate ship or a private aircraft, and directed

aa) on the high seas, against another ship or aircraft, or against
persons or property on board such ship or aircraft;

ab) against a ship, aircraft, persons or property in a place outsi-
de the jurisdiction of any State;

b) any act of voluntary participation in the operation of a ship or of an
aircraft with knowledge of facts making it a pirate ship or aircraft;

¢) any act of inciting or of intentionally facilitating an act described
in subparagraph (a) or (b).

However, it is possible to mark a pirated act only after the cu-
mulative fulfillment of the elements of piracy, which is the illegality of
the act / deed, that act was carried out using force, from one vessel or
aircraft to the other.

In view of the implementation of these unlawful acts that are
threatening and violating security, both domestic and international,
it is necessary to draw attention to the space of the sea, or to an area
which is not under the jurisdiction of any state. The breadth seais in the
context of Art. 83 of the Montego Bay Convention defined as “all parts
of the sea which do not constitute the exclusive economic zone, the
coastal sea, the internal waters or the archipelagic waters of the State”.
Although this definition is defined in a negative way, it is clear from it
that what kind of territory the breadth sea is covering. Significant signs
of the breadth seas are, in general, the freedoms, the demonstration of
which, according to Art. 87 of the Montego Bay Convention is freedom
of navigation, over flight, laying of submarine cables and long-distance
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pipelines, construction of artificial islands and other facilities, fishing
and scientific research. It is these freedoms whose idea of embedding
in a binding act has been brought in bona fide has had a negative
impact on strengthening the courage of adherents of pirated groups.
Although the Montego Bay Convention clearly emphasizes that space
for the enlarged sea is reserved for peaceful purposes, the problem of
piracy is growing from year to year.!

In the question of jurisdiction in relation to maritime piracy,
it is necessary to note that these crimes apply universal jurisdiction
through which each State of the international community has juris-
diction over the most serious crimes under international law, no mat-
ter where and by whom it was committed, If there is no connection
with the territorial or personnel nature of the application. Such rules
can only be affected if shipments or aircraft are moved to shore-based
waters already under the jurisdiction of the coastal State concerned
during the attack. The application of the jurisdiction of a particular
State is a question which can be answered in a particular case as a re-
sult of the place of attack and the completion of the commission of the
offense, with regard to its consequences.

Despite the fact that piracy is a socio-economic problem, the
Somali basin, the Gulf of Aden, the Arabian Sea, the Indian Ocean,
West Africa, Indonesia, the Mela and Singapore Straits, the South
Korean Sea and the South American region can be described as the
largest sources of its spread. When these critical areas are projected
into the geographical box, it is clear that there are important busi-
ness routes or humanitarian aid routes. We are currently witnessing
a myriad of pirate attacks and a day-to-day increase of their adherents
from various parts of the world, but the most critical country of this
issue remains Somalia and its citizens.

Somalia belongs among ethnically, linguistically and religiously
most homogeneous African states. The population of Somalia is not

1 Gulf — Category of inland waters whose input width does not exceed 24NM
Coastal waters — each State has the right to determine the breadth of its coastal
waters which will be under the jurisdiction of that State, subject to a maximum
width condition that represents a distance of 12 NM from the baseline.

The baseline — the line of greatest tide along the coast, as depicted in large
scale sea maps officially recognized by the coastal state.
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uniform and is divided on the basis of belonging to individual clans.
The 1960s were important for Somalia as the was unified (Somaliland
and Somalia), which led to its unity and independence with the es-
tablishment of a democratic government. The change in the country
occurred in 1969, when the democratic government was overthrown
and replaced by the socialist regime. The country lived in the fear, pres-
sure and disbelief of its inhabitants against the regime, which led to the
strengthening of the individual clans, the deterioration of the economic
situation. In 1991 that happened to conclude into the overthrow of the
established regime. During the history of Somalia, different clans were
trying to gain the power over the country which has led into civil war
and into division of Somalia into several territories. Ongoing conflicts
have destroyed the country‘s economy, caused poverty, unemploy-
ment, hunger, and migration. The very consequences of a multi-year
formation of Somalia with a negative outbreak have led its inhabitants
to choose piracy and trade in weapons that target mainly Kenya, South
Sudan, Ethiopia and the Democratic Republic of the Congo as an ap-
propriate means of tackling significant shortcomings. Since the 1990s,
the international community has repeatedly attempted to improve the
situation in the country by providing humanitarian aid, which has also
become target of the pirate attacks.

The states concluded conventions upon the threat posed by pi-
racy where they committed themselves to prividing mutal asisstance.
International projects such as EU NAVFOR SOMALIA (ATALANTA),
which began in 2008 and was extended for the end of 2016, were try-
ing to eliminate security threat. The aim of this operation is to protect
merchant ships (WFP, AMISOM), to reflect and disrupt pirate attacks,
to monitor fishing activities along the Somali coast as well as to sup-
port other European Union missions and international organizations
working on maritime safety. EU operation NAVFOR SOMALIA is of
great importance for the countries of Europe and hence the Slovak
Republic in terms of providing protection, as such a security breach
has an impact on transport in the main European-Asian corridor and
disrupts security on the main trade routes in the area. Businesses that
have been shipping along the routes mentioned above for fear of pirate
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attacks are increasingly using the sea route around the Cape of Good
Hope to avoid the Suez Canal. Piracy has become a very lucrative crimi-
nal business, and the losses that are the result of it are disproportionate
to the number of pirates involved. The consequences, for example, are
that it complicates the supply of food aid from the European Union to
drought victims in Africa where they need it most.

The problem of piracy is not a question that will be solved by one
meeting at the global international level. It has also been along-standing
issue, which will require a huge international effort at the international
level, particularly with a view to preserving the security that ultimately
reflects on the security of the national sphere. The process of effective-
ness of the measures taken is necessary to be followed in order to develop
the future of the most effective form of protection built on solid pillars.

In conclusion, conflicts that arise and continue on the interna-
tional scene are increasingly perceived as a security issue. It is neces-
sary to draw attention to their violent character, usually accompanied
by the victims. It is essential that the security system set up so far in
the coming years has made some progress and not stagnating in one
place. That is why we need a comprehensive global strategy, including
preventive and dissuasive measures, operational guidelines for better
co-operation of naval forces, prosecution of pirates and tracing of
their financial resources.

Security experts and their builders may, in their reflection on the
elimination of the problem of piracy or other unresolved problem, be
able to show distrust of future unified interference in the fight against
international conflicts, as its theoretical name is also a problem. For
example, the notion of conflict, or conflict prevention, is not uniformly
stated, and their theoretical definition offers only explicit expressions
of ideas and opinions of personalities at the international level, but this
isnotbinding on the countries of the world. Solving the practical side of
that conflict, it is also necessary to rely on the binding definition of the
facts and the factors connected with it and their subsequent arrange-
ment and unification into the legal order which will be an adequate
basis for the decision.
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It would be worth considering whether, in this case, it is more ef-
ficient to build international cooperation to address international con-
flicts threatening and weakening security on the basis of short-term
projects, while engaging them on a voluntary basis, whether financially
or physically. Or there will be a will to remove any other international
problem based on unity, by bringing countries together at international
level and by creating a unified judicial system that will judge and then
punish such international offenses.

BIBLIOGRAPHY

Monographs

KONSTAM, A. 2011. Pirdtstvi — Upiné déjiny. Praha: Mlad4 fronta, 2011.
294 5. ISBN 978-80-204-2408-2.

LEWIS, .M. 2002. A Modern History of the Somali: Nation and State in
the Horn of Africa. 4th ed. Oxford: James Currey, 2002. 347 p. ISBN
978-0-8525-5483-8.

SOHN, L. B.— NOYES, J.E.— FRANCKX, E. — JURAS,G. 2014. Cases and
Materials on the Law of the Sea. Martinus Nijhoff; 2 edition, 2014.
1006 p. ISBN 978-9004169906.

VRSANSKY, P, VALUCH, J. a kol. 2013. Medzindrodné prdvo verejné.
Osobitnd cast. Bratislava: EUROKODEX, 2013. 544 s. ISBN
978-80-8155-003-4.

Scientific — qualification work

STEMBERG, M.. 2011. Ndmoini pirdtstvi, jeho potlacovdni a trestdni:
rigor6zna praca.Praha: Univerzita Karlova v Praze, 2011. 163 s.

Article in journal

EVANS, M. D. 2014. The Law of Sea.In Malcolm Evans (eds). International
Law,New York: Oxford University Press, Oxford, ISBN
9780199654673, pp. 651-687.

GARMON, T. 2002. International Law of the Sea: Reconciling the Law of
Piracy and Terrorism in the Wake of September 11th. In Tulane Maritime
Law Journal. ISSN 10483748, 2002, vol. 27, no. 1, pp. 257-275.

KRASKA, J. — WILSON, B. 2009. The Pirates of the Gulf of Aden: The
Coalition is the Strategy. In Stanford Journal of International Law .
2009, vol. 45, no. 2, pp. 241-284.



REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

RISOVA, M. 2011. Principy univerzélnej jurisdikcie v medzinarodnom
prave a namorné piratstvo. In Milniky prdva v stredoeurdpskom
priestore. Bratislava: Univerzita Komenského. Pravnicka fakulta.
2011.ISBN 978-80-7160-318-4.723 s.

RUBIN, A. P. The Law of Piracy. In: Internation Law Studies, US Naval War
College, vol. 63, Newpoint: Naval War College Press, 1988.

RUBIN, A. P. Is Piracy lllegal?. In: American Journal of International Law.
vol. 70. 1976.

STURMA, P. 2009. Cern4 vlajka piratti znovu nahani strach? Opatieni
proti piratstvi a ozbrojené lupi¢stvi na mori na zac¢atku 21. stoleti. In
Trestnéprdvni revue 7.193 s.

Chapter from monograph

LEHR, P. — LEHMANN, H. 2007. Somalia — Pirate’s New Paradise. In
Violence at Sea: Piracy in the Age of Global Terrorism. New York:
Taylor & Francis Group, 2007. ISBN 978-0-415-95320-7, pp. 1-22.

SAFAROVA, T. 2010. Piratstvi. In Vybrané bezpecnostni hrozby a rizikd 21.
stoleti. Brno: Masarykova univerzita, 2010. ISBN 978-80-210-5288-8,
s. 159-182.

Online documets — monography

Best Management Practices for Protection against Somalia Based Piracy
[online]. Edinburgh: Witherby Publishing Group Ltd, 2011.
85 p. [cit.08.06.2017]. Dostupné na internete:< http://www.
mschoa.org/docs/public documents/bmp4 lowres_sept_5_2011.
pdf?sfvrsn=0>. ISBN 978-1-85609-505-1.

Eurdpska bezpelnostnd stratégia. Bezpeénd Eurdpa v lepSom svete [online].
Luxemburg: Urad pre vydavanie publikacii Europskej tinie, 2009. 52
s. [¢it.08.06.2017]. Dostupné na internete:<https://www.consilium.
europa.eu/uedocs/cms_data/librairie/PDF/QC7809568 SKC.pdf>.
ISBN 978-92-824-2432-2.

Articles in online journal and other references

BAHENSKY, V. 2011. Somdisko — problematika pirdtstvi. Praha: Asociace pro
medzinarodniotazky propotieby XVII. Prazského studentského summ-
itu.2011.8s.[cit.08.06.2017]Dostupnénainternete:<http://www.amo.
cz/wp content/uploads/2016/01/PSS Som%C3%A1lsk%C3%A1-
problematika-pir%C3%A1tstv%C3%AD-UNSC.pdf>

191



192

REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

NILSSON, S. Eur6pskyhospodarskyasocialnyvybor. 2013. Ndmornépirdtstvo:
posilnenie reakcie EU(stanovisko z viastnej iniciativy). Brusel: TEN/496.
2013. 7 s. [cit. 08.06.2017] Dostupné na internete: <https://webapi.
eesc.europa.eu/.../CES1794 2012_01_00_TRA_AMP_SK.doc>

SIMON, 0. 2013. V§voj Soméalskaporoce 1990: 5.problém moderniho piratstvi
u Somalska [online] 16.05.2010, 2010 [cit. 08.06.2017] Dostupné na in-
ternete: <http://www.valka.cz/13608-Vyvoj-Somalska-po-roce-1990-5-
Problem-moderniho-piratstvi-u-Somalska>

BLANCHARE, CH.M. — KING, R.O. — MASON, R.CH. — O 'ROURKE,
R. — PLOCH, L. 2011. Piracy off the Horn of Africa, Congressional
Research Service. 2011 [cit. 06.06.2017] Dostupné na internete:
<www.fas.org/sgp/crs/row/R40528.pdf>

Ndmorné pirdtstvo (rozprava)2008. Eurdpsky parlament. [online]
23.09.2008, 2008 [cit. 06.06.2017] Dostupné na internete: <http://
www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
TEXT+CRE+20080923+ITEM-012+DOC+XML+V0//SK>

Ndmorné pirdtstvo. Uznesenie Eurdpskeho parlamentu z 10. maja 2012
0 namornom piratstve (2011/2962(RSP)). P7_TA(2012)0203.
[cit. 06.06.2017] Dostupné na internete: <http://www.
europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
NONSGML+TA+P7-TA-2012-0203+0+DOC+PDF+V0//SK>

KONTAKT

doc. PhDr. Rastislav Kazansky, PhD., MBA
University of Matej Bel

Kuzmanyho 1, 974 01 Banska Bystrica
Email: rastislav.kazansky@umb.sk

Mgr. Lucia Sestakova

University of Matej Bel

Kuzmanyho 1, 974 01 Banska Bystrica
Email: lucia.sestakova@umb.sk



REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

INSTITUTIONAL-ORGANIZATIONAL MECHANISM
OF COUNTERACTION TO ILLEGALIZATION IN THE SPHERE
OF FOREIGN TRADE: ESSENCE AND COMPONENTS

K. I. Ladychenko, T. L. Vyshynska

The concept of “mechanism” was borrowed by economy from
technology, as it became necessary to describe social and production
processes. In this analogy, it is important to convey the process of
motion, gain in effort and use of resources to obtain a positive effect.
Prototype concepts of the simplest mechanisms borrowed from me-
chanics (e.g. lever or hinge) in economy formed a group of tools that
are part of a mechanism.

Economic studies widely use such terms as “financial mecha-
nism” [1] thatis understood as a set of financial instruments and means
of regulation of economic processes and relations, and “economic
mechanism” [2]. The latter category, which got spread in the second
half of the 60s of 20" century, defines a set of economic structures,
institutions, forms and methods of management intended to coordi-
nate public and private interests in order to ensure functioning and
development of the national economy. However, scientists understand
the essence of mechanism in different ways: as a set of system statuses;
main driver for development (main element of the system structure,
peculiarities of its interaction with other elements); totality of organi-
zational structures and specific forms and methods of management,
as well as legal provisions by means of which existing economic laws
are implemented in certain conditions, process of reproduction; way of
functioning of economic system (regardless of its size), which is based
on a certain set of production relations; combination of methods and
means of influence on economic processes and their regulation.
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In 2007 for a fundamental contribution to the theory of eco-
nomic mechanisms the Nobel Prize was awarded to Leo Gurvits,
RodzherMayerson and Eric Maskin, who noticed that the most com-
mon view, which can be applied to any interaction of economic agents,
considers this interaction as a strategic game, and calls the engine
directly to the form of the game. Game is a description of how players
may act (economic agents) and what any set of actions would lead to.

Prerequisites for separation, highlighting and analysis of institu-
tional mechanism as an independent phenomenon of economic reality
are outlined within the organization theory, treating the decision as
aresult of selection under the influence of formed rules and regulations;
public choice theory, which emphasizes the need to transform informal
rules into formal; neo-institutional theory, which emphasizes impor-
tance of routines in the institutionalization of relations of entities; new
institutional theory, according to which an institutional mechanism
ensuring transfer of rules adopted by the institution is essential [3, 4].

Structural and institutional mechanism is part of the overall
economic mechanism. The economic mechanism is a set of eco-
nomic structures, institutions, forms and methods of management.
Institutional mechanism as a part of economic mechanism has several
features: institutions play a major role in determining relations of eco-
nomic entities and agents; structurally they develop within economic
mechanism and their changes are determined by transformations
of economic mechanism itself; activity of an institution is aimed at
establishing and maintaining order in the relations between entities
and agents within the framework of economic relations; institutions
alsosupport stability of economic mechanism and increasing of its ef-
ficiency; institutional structure is more conservative than other struc-
tural components of economic mechanism; Public institutions should
structure the individual interests of entities to achieve a common goal
within economic mechanism; institutional mechanisms detect abnor-
malities in actions of the subjects from accepted norms and rules and
perform stabilizing function.

Since institutional mechanism is a structural component of the
economic mechanism, the efficiency of economic mechanism also de-
pends on the performance of the institutional mechanism. In general
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economic efficiency depends on the efficiency of the economic mecha-
nism. The institutional mechanism is to introduce formal rules and
regulations into the activities of economic entities and agents.

When introducing an institutional mechanism by means of
new efficient and stable rules and regulations such specific concepts as
cultural inertia and institutional conflict should be taken into account.
Under cultural inertia is understood reluctance of business entities and
agents to change their own behavior, which was the most effective in
the past. Institutional conflict is a conflict or differences between old
and new rules and regulations that are implemented by means of the
institutional mechanism. Institutional conflict leads to emergence of
inefficient and unsustainable institutions [5].

In view of the foregoing, we conclude that institutional and or-
ganizational mechanism is an organized structure based on horizontal
and vertical interaction of specific economic entities and economic ob-
jects, and should ensure their interconnection within the framework of
the economic system. The structure of institutional and organizational
mechanism should be characterized, firstly, withinterconnection of
processes of formation, implementation and monitoring of decisions
taken by the institutions and their updates and, secondly, withset time
for consistent implementation of these decisions. Therefore, accord-
ing to this approach, the structure of institutional and organizational
mechanism can distinguish the following blocks (Fig. 1): formation
of principles, methods, forms and instruments; implementation and
control over their performance; update. Consequently, institutional
and organizational mechanism for counteracting illegalization in
foreign trade is a system of orderly institutional and organizational
influence of the state on the illegal economic activity in foreign trade,
which should consist of specific principles and methods of processing
problems, formation of countermeasures, determining its forms and
effective instruments to reduce its volume and negative impact of the
shadow sector on the economy of the country.

Subject-object structure of institutional and organizational
mechanism for counteracting illegalization of economic activity in
foreign trade consists of three main components (Figure 1): subject
counteracting illegalization of economic activity in foreign trade is the
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state represented by central and local authorities; the object is shadow
economic activity in foreign trade; the way to counter is a set of relevant
principles, methods, forms and tools of institutional and organizational
impact on shadow economic activity in foreign trade.

Business SCFM of Ukraine in the context of counteracting illegal-
ization of economic activity in foreign trade is aimed at the investigation
of suspicious trade transactions related to illegal withdrawal of money
abroad; transactions in the investment field; detection of illegal activities
and termination of “converting” centers and enterprises of fictitious na-
ture involved in laundering of proceeds gained in a criminal way.

SCFM of Ukraine also explores methods used in the operations of
illegal withdrawal of funds abroad that include payment of import con-
tracts without actual delivery of goods to the customs territory of Ukraine;
purchasing goods at inflated prices; imports at a reduced cost. [6]

Figure 1: System of institutions counteracting illegalization in foreign trade *

[ Institutional and organizationalmechanism for counteracting illegalization inforeign trade ]
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In the context of counteracting illegalization of economic activity
in foreign trade National Bank of Ukraine performs such basic func-
tions as supervising compliance by banks, payment organizations
and members of pay systemsthat are banking institutions, branches
of foreign banks with legislation of Ukraine on prevention and coun-
teraction to legalization (laundering) incomes gained in a criminal
way. Performing this function is assigned to the Department of
Financial Monitoring subordinated to Deputy Chairman of the NBU.
Development and implementation of measures aiming to prevent
corruption violations in the system of the National Bank and banking
sector is assigned to the Department of analysis of banking operations,
subordinated directly to the Chairman of the NBU.

In addition, regional departments of the NBU within their au-
thority ensure compliance with the legislation of Ukraine on crime
fighting, corruption prevention and counteraction to legalization
(laundering) of incomes gained by criminal way.

High risk of financial transactions with a purpose of laundering
money obtained in a criminal method is associated with services pro-
vided by banks via the Internet, as it was repeatedly stated by the Basel
Committee on Banking Supervision [7] and the FATF [8§].

In the context of combating legalization (laundering) of money
gained in a criminal way through electronic banking services, the
National Bank adheres to the principles of risk management developed
by the Basel Committee on Banking Supervision [7]. This hierarchy
distinguishes the following degrees of supervision [9]

* supervision by senior management of the bank: effective sys-
tem of supervision over electronic banking; establishment of
comprehensive procedures for monitoring compliance with the
proper level of security; oversee the organization of comprehen-
sive procedures for proper conduct in relations with partners and
other related parties;

* safety management: identification of clients of electronic ban-
king; preventing execution denial and controllability of financial
transactions carried out through electronic banking channels;
appropriate measures ensuring segregation of duties; proper
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control over authorization in electronic banking systems, da-
tabases and applications; ensuring completeness of data about
transfers through electronic banking channels, check of this da-
ta and other information;

* management of legal and reputation risks: disclosure of relevant
information on electronic banking services; secrecy of customer
information; planning opportunities, continuity and change in
the circumstances to ensure the operational readiness of systems
and services, electronic banking; planning an appropriate res-
ponse to incidents (risk management).

State law enforcement agency for special purposes, which,
within the jurisdiction defined by law, counteracts illegalization of
economic activity in foreign trade, is the Security Service of Ukraine,
its main objectives in this context include the following: implementing
crime prevention in the field of national security according to legisla-
tion; execution, by order of the President of Ukraine, of other tasks
directly aimed at ensuring internal and external security; implementa-
tion of measures to protect public interest in foreign economic activity;
identification, detection and suppression of criminal offenses, within
the competence of the Security Service under current law [10].

The main structural unit in the system of the Security Service
on the development of strategies and tactics to protect national eco-
nomic interests, detection and suppression of crimes in the economic
sphere is the Department of counterintelligence protection of the
economy of the state, whose officers focus their efforts to protect this
sector as one of the most vulnerable sectors of society.

After unification of the State Customs Service of Ukraine and
the State Tax Service of Ukraine in 2012, control of customs and tax
legislation and combating offenses in these areas was entrusted to the
Ministry of income and charges of Ukraine [11].

Another public body counteracting shadow economy in foreign
trade is the Antimonopoly Committee of Ukraine, the purpose of
which is to ensure protection of competition in business and public
procurement. According to Article 7 of the Law of Ukraine “On
Antimonopoly Committee” [12] its competence includes introducing
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petitions on cancellation of licenses and termination of operations
related to foreign business entities for violations of legislation on pro-
tection of economic competition.

The supervision over compliance and proper application of laws is
performed by the Prosecutor General of Ukraine and subordinate pros-
ecutors to enhance the effectiveness of combating crime and corruption
coordinate the activities of law enforcement agencies on these issues.

Under conditions of globalization of the world economy, effi-
cient actions to counteract illegalization in foreign trade sphere is im-
possible without cooperation with other countries and international
organizations.

Major international organizations, aimed at counteracting tax
evasion are OECD, IMF and FATFE. These organizations are actively
struggling against offshore companies, which are the main tool to
minimize taxes within the foreign trade operations.

Thus, the study revealed that the mechanism of counteraction
of illegalization in foreign trade is a system of orderly institutional and
organizational influence of the state on the illegal economic activity
in foreign trade, which should consist of specific principles, methods,
forms and instruments to reduce its volume and negative the impact on
the economy.The analysis system Ukrainian institutions in the context
of counteract foreign trade illegalization concluded that their activities
comply with current legislation, however does not significantly affects
the reduction of the shadow sector.
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COUNTERACTIONS AGAINST RISKS OF NATIONAL SAFETY
CONSIDERING INTENSIFICATION OF INTERNATIONAL
TRADE LIBERALISATION WITH THE EU?

Ladychenko Kateryna, Golovachova Olga

FORMULATION OF THE PROBLEM

The liberalization of international trade affects not only exports
and imports, but also national security, defining basic economic pa-
rameters of national economies, including dynamics and trends in
exchange rates, interest rates, the structure and value of payments etc.
Ukraine joined the World Trade Organization in 2008, that had posi-
tive and negative consequences for foreign trade and the economy in
general. Deep and Comprehensive Free Trade Area (DCFTA) with the
EU officially launched in Ukraine on January 1, 2016. Raw materials
dominate in the structure of domestic exports to the EU, and this is
the main cause of the high dependence of Ukraine’s export earnings,
GDP and balance of payments instability as world commodity prices
always tend to experience greater fluctuations. In addition, Ukraine
is a good example of the relevance of implementing the provisions of
the WTO Agreement on Trade Facilitation. Domestic enterprises face
the extremely hard and corrupt foreign trade procedures. Ukraine is
ranked 115™ place out of 198 in the ranking World Bank’s “Doing

2 The article reflects the results of studies of authors within the scientific rese-
archworks carried outin 2015-2017 In Kyiv National University of Trade and
Economics for the Ministry of Education and Science of Ukraine “Strategic
partnership in terms of economic security of Ukraine” state registration
0116U000785; “European integration priorities of local business” state re-
gistration 0115U000562)
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Business” by indicator Trading across borders. Ukraine’s economy is
affected by trade liberalization process, and therefore the problem of
countering risks to national security is the most important task on the
way of Ukraine’s integration into the world economy.

ANALYSIS OF RECENT PUBLICATIONS

Ukraine‘s access to the European market in the form of DCFTA
and economic effects of this model of international cooperation is
investigatedbysuchresearchersasV.Geyets, V. Grechin, T. Ostashko, A.
Filipenko, L. Shynkaruk etc. Considering the novelty of the topic, there
is no sufficient number of scientific publications on the implementation
by Ukraine of the provisions of the WTO Trade Facilitation Agreement
(TFA). Published reports and recommendations of the Interagency
Working Group on facilitation of international trade and logistics
in Ukraine and the Institute of tax reforms are experts opinion and
identify areas for further research.

The aim of study is an analysis of trends change in Ukraine’s
trade with the EU as a result of liberalization and the factors influenc-
ing the process of implementation of the Trade Facilitation Agreement
in the practice of foreign operations in Ukraine

THE PRESENTATION OF THE MAIN RESULTS
AND THEIR JUSTIFICATION

The foreign trade factors have currently one of the strongest
influence on macroeconomic security of Ukraine. The level of impact
of net exports on GDP in Ukraine is one of the highest in the world.
Considering the high dependence of the Ukrainian economy on exports
and imports of goods and services (using Worl Bank database we can
see that in the last decade the share of exports and imports in GDP rang-
es from 44 to 57%) (Table 1), we note that the recession in the leading
countries of the world affects also the development of Ukraine‘s export
potential as well as directly on industries dependent on exports.
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After analyzing the World Bank’s statistics, it is worth noting that
in recent years exports of goods and services in Ukraine is decreasing
faster compared to 2000-2003; the share of imports in GDP over
the last decade ranges between 51.09-56.43% of GDP and generally
exceeds the share of exports in GDP. Trade balance beginning from
2005 is negative.

The EU is the largest trading partner of Ukraine, whose share
is about 35% in the total trade of the country (Table. 2). Ukraine’s
trade relations with the EU significantly affects the development of not
only export-oriented industries (mining and metallurgy, agriculture,
engineering and aircraft etc.), but also business, labor market and
investment climate.

About a third of Ukraine’s exports to the EU belongs to
agricultural products and food, especially grains, oilseeds and
vegetable oil. The export of ferrous metals and articles of ferrous
metals takes the second place (22% of exports in 2015), electrical and
mechanical equipment takes the third (14%) place, mainly due to the
electrical equipment.

The predominance of raw materials in the structure of domestic
exports to the EU is a major cause of high depending of the volume
of export earnings Ukraine, GDP and balance of payments stability as
world commodity prices always tend to experience greater fluctuations.
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Deep and comprehensive free trade area between Ukraine and
the EU provides cancellation (in some cases — significant reduction)
of approximately 97% of export and import duties by Ukraine and the
EU; removal of 82,6% import duties on industrial goods by Ukraine
and 91.8% by the EU; for agricultural products, 35.2% of customs
duties are cancelled by Ukraine and 83.1% by the EU.

Till the end of transition period the average tariff of the EU on
Ukrainian exports will be reduced from 5.3% to 0.05%, while Ukraine
will reduce its average tariff for European exporters from 4.5% to 0.3%
(Table 3)

Table 3
Change of tariff protection of Ukraine and the EU after the creation of the DCFTA
Average tariff
. at the end of
Product group beff)re the entry sice the entry the transitional
into force into force -
period
Ukraine EU Ukraine EU Ukraine EU
All products 45 5,3 2,4 0,5 0,3 0,05
Agricultural products
(product groups 9,2 12,2 6,8 0,6 1,3 0,20
01-24 HS)
Non-agricultural
products (product 3,7 42 1,1 0,5 0 0
groups 25-97 HS)
Source: [7]

For 52% of tariff lines Ukraine provides transitional period
lasting from 1 to 7 years, for 9,8% — a partial liberalization, for 3% —
duty-free tariff quotas. This means that for particularly sensitive sectors
Ukrainian producers need more time to adapt to the competitive
environment. However, with the removal of tariff barriers by the EU
the access of industrial products to the European market remains
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difficult because of technical (non-tariff) barriers and not fully formed
system of technical regulation of Ukraine.

Taking into consideration the analysis of foreign trade, reducing
import duties by the EU have not resulted in a drastic change in
trade structure, because from lower duties primarily benefited those
producers who have already exported to the EU. Structural changes
will also become visible only a few years after the establishment of new
connections and promoting new products take time.

In order to prevent risks to national security in the context of
strengthening the liberalization of international trade it is necessary to
highlight the main priorities of combating these risks, including:

1. to overcome the negative trends of the previous period on
increasing the negative trade balance, which directly determines
the state of the consolidated balance of payments (National
Institute for Strategic Studies, 2013).

Outlined priority is based on the recognition of importance of
macroeconomic fundamentals of external stability for the domestic
economy, which has a high level of foreign trade openness, relevant
key attention should be focused on overcoming the deficit of current
account balance as the most obvious channel of distribution of external
influences. The focus on solving the problem this way is formed due
to the global environment expert opinion on macroeconomic risks for
countries that are deeply integrated into the world economy and whose
economic well-being and economic development depends on foreign
markets. We agree with the position of Marris S. (Marris, 1987), who
indicates the extreme need for a balanced current account in order to
ensure sustainable economic dynamics. Roubini N. (Roubini, 1998)
shows that in countries faced with crisis episodes in the Asian world
crisis of the late 90’s of the last century, primarily current account
deficit was available during long period of time.
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Gehringer A. (Gehringer, 2012) says that the imbalance in

the current account of the most vulnerable economies in the EU
is currently associated with their sectoral structure. Summarizing
approaches to the role of deficits in episodes of crisis and threats to
sustainable development, S. Edwards (Edwards, 2002) suggests that
the experience of regulatory policy combating economic and financial
crisis of the last 20 years has led to the change of the concept of
“deficit is important” to “deficit is not important, if the public sector
is balanced”, then again to “deficit is important”, which subsequently
transformed into a “deficit might be important”.
We believe that artificial cuts in imports to reduce the size of its
4-months critical volume (indicator for lenders and credit agencies)
should not be seen as a long-term balance tool. Given the high level of
import dependancy a number of export-oriented industries in Ukraine
of components and raw materials, lack of effective compensating
controls in imports, including critical, creates actual barriers to
enhance and exports. This, in turn, could undermine measures to
balance export-import operations. It is important not only retention
of import growth, especially critical, but also the implementation of
instruments and mechanisms of regulation that would improve the
structure of imports, focusing on strategic priorities and objectives of
social and economic development of modern Ukraine;

2. to enhance the activity of domestic producers in world markets
of goods and services it is necessary to eliminate old-fashioned
protectionist measures that do not meet the obligation not only
within the WTO but also long-term national interests. Using these
instruments for the current account balance and foreign trade
asymmetries of Ukraine, and in particular through the introduction
of allowances to import duties [12] has, in our opinion, forced and
short-term nature. In particular, the introduction of the Law of
Verkhovna Rada Ne 1071 on December 25, 2014, which provides
an extra import duty at the rate of collection from 5% to 10% of
the tax base can be assessed solely from the standpoint of fiscal
functions. Increasing the level of tariff and non-tariff protection
of the domestic market of Ukraine obviously pushes countries to
limit Ukraine’s presence in their markets.

211



REFLEXIE PRAXE NA OTAZKY VEREJNEJ POLITIKY A EKONOMIKY, PRAVA A VEREJNEJ SPRAVY SLOVENSKA

212

Zbornik prispevkov z konferencie konané na VSD v Sladkovidove 7. juna 2017

Although practice of discriminatory treatment to instruments in
relations between our country and trading partners during the years
of Ukraine’s membership in the WTO and under the conditions of the
Association Agreement between Ukraine and the EU is available [11],
but it shows a tendency to termination.

If we talk about the general state of the regulatory environment,
as foreign trade is only a part of the scope of regulations, in terms of the
dynamics of regulatory changes in Ukraine there has been some progress.
Yes, our country has risen generally in the ranking «Doing Business —
2017» from 147 in 2010 to 80 position among 189 countries (table 5).

Table 5
Changing the position of the regulatory environment in foreign trade of Ukraine rated
«Doing Bussiness» in 2008-2017

2010 2011 2012 2013 2014 2015 2016 2017
Overall score 147 149 152 140 112 96 81 80

including:

Starting a business 136 118 116 50 69 76 24 20
Registering Property 160 165 168 158 88 59 62 63
Paying Taxes 181 181 183 168 157 108 83 84
Getting Electricity - 169 170 170 182 185 140 130
Enforcing Contracts 43 44 44 45 44 43 93 81
Resolving Insolvency 145 158 158 157 141 142 148 150

Getting Credit 30 21 23 24 14 17 19 20
Trading across 139 136 144 148 153 154 110 115
Borders

Dealing with 181 182 182 186 68 70 137 140

Construction Permits

Protecting Minority 108 108 114 127 107 109 101 70
Investors

Source: made by authors on the basis [4]
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In particular, Ukraine made significant progress in three key
positions — “registering property” (position 63), “paying taxes”
(84 position) and “starting business” (20 position). However, anumber
of positive steps hindered their selectivity in practical terms and
inability to systematically influence the transformation of Ukraine’s
economy into a new quality, a new growth model. In particular, there
was a deterioration in 6 of the 10 areas covered by the study, including
foreign trade (deterioration rating of 110 position in 2016 to 115
in 2017). However, understanding the need to resolve imbalances
and exceptional state of macroeconomic destabilization, which was
Ukraine’s economy over the past few years, we believe it is appropriate
to use more actively the tools of the WTO, which gives countries the
exceptional right to impose quantitative restrictions on imports,
provided that such restrictions are necessary to protect current account
balance, which, in fact, reflects the situation in Ukraine

Quantitative restrictions to eliminate trade imbalances can be
applied according to Art. XII of the General Agreement on Tariffs and
Trade (GATT) — “Restrictions to protect the balance of payments”
[16]. However, import restrictions cannot be more burdensome than
necessary to prevent imminent threat of significant reduction or sus-
pension of foreign exchange reserves reduction, achieving a reason-
able rate of growth of currency reserves if foreign exchange reserves
are very small. However the use of quantitative restrictions may be ap-
proved in case if a WTO member doesn’t have the possibility to prevent
or reduce the foreign exchange reserves or to stimulate their growth
by other measures, such as effective usage foreign loans and special
financial or other resources. The exceptions are the internal policy
measures to achieve and maintain full and productive employment
or the development of economic resources, the balance of which may
affect the demand for imports and, consequently, the level of foreign
exchange reserves. With the proper compliance of Art. XII of GATT it
is possible to preserve these measures along with quantitative restric-
tions. Of course, one should not rely on quantitative restrictions to pro-
tect the balance of payments instruments as long-term solution to the
problems of the current account balance of Ukraine, while the choice
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of measures should be made in favor of those that focus on expansion
rather than reduction in foreign trade

3. an important prerequisite to reduce the possible risks of trade
liberalization, we believe, is to diversify trade flows of Ukraine,
including not only geospatial reorientation of exports and imports,
which protects against the risks of a high level dependence on one
priority the market, but also an upgrading sectoral structure of
trade relations, including increasing the share of high-tech exports
in total deliveries to foreign markets. The reorientation of trade
relations is going over twenty years already.

Prospects for increasing exports under conditions of the
Eurasian reorientation in the European direction are related to the
ratification of the Association Agreement between Ukraine and the
EU [20], including its component - Free Trade Agreement. In the long
term economic impact of the gradual implementation of the agreement
will lead to Ukraine’s GDP growth by at least half a percentage and
the general welfare of citizens by 1,2% per year (Movchan, 2011).
The volume of exports to the EU should grow by about 6,3%, the
volume of imports from the EU will increase by 5,8% and the average
wage in Ukraine will increase by 5,5%. However, the implementation
of the existing agreement is complicated because of non-tariff
barriers. This geospatial priority in foreign trade may have another
dimension — investment: due to positive response to the expectations
of foreign investors about deepening European integration intentions
of Ukraine and reorientation of “horizontal investment” from the EU.
European investments (in case of cessation of military operations in the
East of Ukraine and macroeconomic stabilization) enable to intensify
the process of integrating of domestic enterprises in the Pan European
value chain. The reason for this optimism is the statistics on the
development of intra-regional trade in different groups of integration
associations: this indicator in the EU is one of the highest. So, for the
period 2012-2016. Share of intra-EU trade — both exports 28 (61 to
70%) and imports (from 65 to 57%) is constantly high (Fig. 1)
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In our opinion, there is no reason to believe that the said con-

figuration of trade flows in the short and medium term can be signifi-
cantly altered.

4.

in order to enhance the export component in the external sector
of Ukraine not only as sources of foreign exchange earnings
and innovative development of the economy as a whole, but
also to improve material conditions of preservation of economic
sovereignty the issue about activation mechanisms to support
Ukrainian exporters arises, especially, it concerns high-tech
exports and exports of defense industry as its component.

Figure 1:The share of inter-exports in some integration unions, 2012-2016, %
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An important tool of sector modernization in Ukraine‘s for-

eign trade, particularly in terms of increasing the share of high-tech
exports is a state system of credit and export insurance, including
insurance and export credit risks caused by economic nature of inno-
vative products. Launching the implementation of this process is the
Second Export Development Project of JSC “Ukreximbank” and the
IBRD, which provides credit line size of nearly 155 million dollars and
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additional funding of 150 million dollars payments to 2026 [19]. But
first a program of state guarantees must be developed to obtain inter-
national credit loans by industrial enterprises with good credit history
and repaid loans on time and in full size;

5. facilitating the problem of trade imbalances is impossible
without a balanced policy of import substitution, which becomes
increasingly important for Ukraine, where dynamics of exports
recently slowed and trade deficit is increasing. Common
destructive trend of recent years is to reduce the proportion of
domestic production of industrial products in the structure of
domestic consumption. Specified block of measures to counter
imbalances acquired particular weight under conditions of
repeated devaluation of the currency.

The key criteria for determining priorities for import substitution
should be the matching of import-substituting products to the inter-
national technical and economic level of similar products, the degree
of use of local resources and competitive advantages, the prospect
of mastering the internal market, creating new jobs and the effect in
related industries. Sectoral priorities of import substitution can be
classified in three areas: the replacement of imported resources, espe-
cially energy; replacement of consumer goods imports; replacement of
capital goods imports;

6. to balance the trade balance in today’s environment requires
activation of information and communication state support of
Ukrainian enterprises. Such actions are possible by:

« effective expansionist technologies of commercial diplomacy to
protect the economic interests of domestic exporters;

* monitoring the status and trends in conjuncture of priority for
domestic exporters and importers markets (supply, demand, prices);

e instruments to counter unfair competition practices against
Ukrainian exporters in foreign markets, consulting and legal
support of domestic companies in terms of initiation of anti-
dumping investigations against them;
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* creating marketing and consulting institutions (trading houses,
business centers, together with commercial and banking
institutions of Ukraine);

* ensuring transparency mechanisms to combat illegalization
activity in foreign trade;

* providing information and technical support for entering foreign
markets by small and medium enterprises;

* establishing efficient functioning of export credit (Berezhnyi,
Kiliievych, Liapin, Miedviedkova, 2013):

7. implementation of the WTO Trade Facilitation Agreement (TFA)
provisions by Ukraine. Key success factors for implementation of
trade facilitation in Ukraine, which a priori are interrelated and
mutually supportive, worth to be explored according to the WTO
classification, which identifies six main broad categories of
these factors: national responsibility; stakeholder participation;
financial, material and human resources; the sequence of events;
transparency and monitoring etc [17].

The most powerful factor in the success of reformation of trade
facilitation procedures in Ukraine can be a high level of national
responsibility, which is the manifestation of political will and public
support. An active and leading specialized institution, team or
individual responsible for the implementation and monitoring of
reforms to facilitate trade should become the bearer of political will.
How the strong and stable Government of Ukraine will promote
reforms depends on the involvement and commitment of stakeholders
in each phase of trade facilitation not only on national level, but in some
cases on the regional and international levels (Figure 2).

Today there is a certain inertia of public authorities in the
implementation of key commitments. Ministryof Economyand Finance
did not provide conditions for the creation of the National Authority
on Trade Facilitation (NATF). There is no national coordinator of
UN/LOCODE - Classification of UN for ports and other points
[14]. Activities of UN CEFACT is not accompanied by government
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authorities; initiative on introduction of international standards
is revealed by the business instead of the state. Representatives of
ministries ignore proposals of international organizations providing
free consultations, and even participation in the Working group on
facilitation of international trade and logistics in Ukraine. State Fiscal
Service of Ukraine is passively acting in sending experts to the courses
and training of WTO and the World Customs Organization (WCQO) on
the functioning of the “single window” in Ukraine and customs data
model developed by WMO in 2015.

Lack of national trade facilitation in Ukraine entails certain risks:
loss of confidence in government; unmanageable growth of systems
and processes; loss of influence at the international level through non
institutional formation and staffing reforms to promote trade and
development; increased cost of doing foreign operations and the risks
of corruption, etc. [15]

Meanwhile, during preparation for the ratification of the TFA
a Working group on facilitation of international trade and logistics
in Ukraine was created. Starting from January 2017, the USAID
launched a new project to help Ukraine, aimed at stimulating the
implementation of measures to facilitate trade, that is why the Working
group debated the creation of a “lawyer institution” that protect every
event it provides for simplification these procedures.

Creating conditions for introduction in Ukraine the status of
authorized economic operator (AEQ) is particularly important today.
AEO concept has existed in the legislation of Ukraine since 2012
since the adoption of the current Customs Code, but no authorized
economic operator in the country appeared. Adoption of prepared
draft laws on amendments to the Customs and Tax Codes (registration
number4777,4776),developedbyanexpert group withrepresentatives
of State Fiscal Service, Ministry of Finance of Ukraine will introduce
AEO Institute and simplify customs procedures for Ukrainian law-
abiding businesses (Akulenko, Melnyk, Maystruk, 2016).
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International organizations provide practical assistance in the
form of consultations and advices for the tasks facing the Working group
and Ukraine in the context of the WTO Trade Facilitation Agreement.

However, the potential donor does not know the real needs
of the various sectors of the Ukrainian economy in the provision of
international technical and financial assistance, the collection of
which initiated in 2015. Public-private partnership is a promising area
of finance reform.The success of initiatives to facilitate trade depends
on participation, commitment, willingness and coordination between
different ministries and agencies working at the border. First of all,
it concerns the introduction of “single window”, the main barrier of
which is non-fulfillment by supervisory authorities of paragraph 2 of
CMU Regulation Ne 364, there are no deadlines. As a result, during
the official publication of the mentioned CMU Regulation only one
legal act was commissioned - the order of the Ministry of Finance on
25.07.2016 Ne 657 “On approval of the list of data required for the
operation of information and telecommunication system of income
and charges”. The need to reform the interagency coordination of
customs and other government agencies is obvious.

Responsibility of Working Group, State Fiscal Service, Ministry
of Economic Development and other NGOs including systematic
thematic roundtables involving national economic agents aimed at
monitoring reporting and evaluation the initiatives to promote trade
is an important success factor, generating information on the results
achieved by stakeholders enables timely adjust certain initiatives;
helps ensure an adequate level of external funding, as it is the way of
evaluating the effectiveness of the project and convincing donors.

CONCLUSIONS

Considering the long-term source of internal strains in the
structure of production and foreign trade sector of Ukraine this re-
quires a range of measures of short-, medium- and long-term action
that can provide the reduce of structural asymmetries and the balance
of amount and structure of export and import transactions involving
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domestic enterprises with foreign economic activity. Outlined priority
is based on the recognition of importance of macroeconomic stability
for national economy with a high level of foreign trade openness, ac-
cordingly the closest objective should be to overcome the deficit of the
current account balance as the most obvious channel of distribution of
external influences.

Counteracting risks considering trade liberalization of Ukraine
can be realized through a range of measures, optimization of the
structure and volume of exports and imports, balance of foreign trade
in order to achieve a positive current account balance and reduce the
pressure on the exchange rate of the national currency by trade asym-
metries; effective use of modern tools to protect domestic producers
in accordance with GATT / WTO, particularly in the world adopted
selective protection instruments (anti-dumping, compensation duties,
etc.); strengthening the fight against illegalization in foreign trade by
creating a system of quality control of exported / imported products,
the maximum import tax harmonization gradual abolition of benefits
and the introduction of electronic declaration of import / export; fur-
ther harmonizing national customs legislation with EU standards con-
cerning, in particular, the principles and procedures for the detection
of counterfeit products, the implementation of customs control and
deepening practical cooperation in customs sphere with the countries
- trade partners; geospatial diversification and sectoral structure of for-
eign trade relations, special attention in this regard should be given to
measures to optimize the structure of energy imports, further reducing
energy imports by increasing domestic production (manufacturing),
and significant energy savings.

Thus, the implementation of initiatives to promote trade in
Ukraine must be perceived as a consistent and long-term process,
the effectiveness of which depends on the particular set of factors. It
is necessary to stress the importance of taking into account the best
international and regional practices in the alignment of the legal
framework of trade facilitation procedures, including coordination
of data and documents with international standards, guidelines and
recommendations.
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VYVOJ POLITICKYCH STRAN PO REGIONALNYCH VOLBACH
V ROKU 2017 V PODMIENKACH SR

DEEVELOPMENT OF POLITICAL PARTIES AFTER REGIONAL
ELECTION IN 2017 IN THE SLOVAK REPUBLIC

Natalia Kovacova

Abstrakt: Cielom prispevku je poukizat na budiice mozné smerovanie
stranickeho politického systému na narodnej trovni v podmienkach
SR a na faktory determinujtce Zivotnost politickych stran. Predikcie
vztahujtce sa na zlozenie NRSR po volbach v roku 2020 podlozime
prostrednictvom prieskumu verejnej mienky realizovaného agentarou
AKO. Poslanim prispevku je poukazat na mozné diferenciacie voli¢ské-
ho spravania v komparécii s poslednymi parlamentnymi volbami, na ¢o
poukazali aj vysledky volieb do samospravnych krajov v roku 2017.

Klicové slova: volby, politické strany, voli¢i, regionalne volby, prieskum
verejnej mienky

Abstract: The aim of the article is to point out the future possible direction of
the party political system at national level in the conditions of the Slovak
Republic and the factors determining the life of the political parties. We
predict the prediction of the composition of the NRSR after the elec-
tions in 2020 through a public opinion poll conducted by agency AKO.
The purpose of the contribution is to point out possible differences in
voter behavior in comparison with the last parliamentary elections, as
indicated by the results of elections to self-governing regions in 2017.

Keywords: clection, political parties, electors, self-governing election,
opinion poll
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Vladnutie mozno povaZovat za jeden z klucovych terminov ve-
rejnej politiky. Nazor na to, Ze politika sa vztahuje vyluéne na to, ¢o
sa tyka §tatu je v mnohych smeroch tradi¢nym nazorom prejavujiucim
sa v tom, zZe ,,vedecky vyskum md sklon zameriavat sa na mechanizmus
vlddnutia a na osoby s nim spojené“(Heywood, 2008, s. 23). Analyzovat
politiku v podstate znamena $tudovat vladnutie, veci verejné a schop-
nosti dosahovat pozadované vysledky.

»Skumanie verejnej politiky syntetizuje a vyuziva najnovsie teoreticko-
metodologické poznatky réznych spolocenskych vied a buduje vlastny
pojmovy a metodologicky apardt na identifikdciu procesov moderného
viddnutia“ (Briska, 2010, s.9).

Vysledky volieb do samospravnych krajov v roku 2017 otvorili
otazku buduceho kreovania stranickeho systému v podmienkach SR,
¢o bolo ddsledkom spornej diskusie o tom, kto volby vyhral a naopak,
ktora politicka strana bola porazenou. Hlavny akcent bol pritom dany
na politickua stranu Smer-SD, v pripade ktorej sa ndzory na jej povoleb-
né regionalne vysledky zna¢ne rozchadzali. Kym stranicky lider R. Fico
nepripustal, ako to bolo medialnou prezentaciou oznacované ziadny
debakel, opozi¢né strany tvrdili presny opak. Prioritny argument
R. Fica sa opieral o pocet ziskanych kresiel v samospravnych zastupi-
telstvach, ktory bol vkompardcii s inymi politickymi stranami najvyssi.
Na druhej strane v§ak nemozno odhliadnut od po¢tu poslancov, ktoré
politicka strana v tychto volbach stratila a taktiez na prehru jej kandi-
datov na predsedov vy$§ich izemnych celkov.

Vdnoch 14. az 18. novembrarealizovala agentira AKO prieskum
verejnej mienky na vzorke 1000 respondentov prostrednictvom telefo-
nického dopytovania, ktorého poslanim bolo zistit, ktora politicku stra-
nu by voli¢i preferovali v najbliz§ich volbach (vid. obr.¢.1). Z vysledkov
vyplynulo, Ze vitaznou politickou stranou by bola nadalej politicka
strana Smer- SD, ktorej by podporu prejavilo 24,8%. Druha v poradi by
skoncila politicka strana SaS so ziskom 17,8% hlasov a tretie miesto by
patrilo Obyc¢ajnym ludom a nezavislym osobnostiam, ktorych by volilo
12,5% opravnenych voli¢ov (Prieskum AKO: Parlamentné..., 2017).
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Obrazok 1: Prieskum verejnej mienky agentury AKO, november 2017
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Zdroj: (Prieskum AKO: Parlamentné...,2017).

Hoci vysledky prieskumu nezaznamenali zmenu dominancie
socialnych demokratov v stranickom spektre, poukazali na pokles ich
voli¢skej zakladne, kedZe tato politicka strana mala uz pocas svojej
existencie skusenosti s viac ako 40% podporou verejnosti. Vysledky
prieskumu mozno povazovat za isty signdl, Ze je potrebné vnatornu
stranicku liniu modifikovat, ak je vambicii politickej strany jej dlhodo-
ba buducnost v stranickom spektre.

V ramci politickej strany Smer-SD moZno pozorovat odliv vo-
licov, ktory je viditelny, ale nie radikalny. Spustacim elementom odli-
vu voli¢ov bolo niekolko kauz ako napr. kauza Bastrenak, no je potreb-
né zddraznit, Ze voli¢ska zakladna tohto politického subjektu nie je az
tak citliva na medialne kauzy v komparacii s voli¢mi pravicovych poli-
tickych stran. Taktiez, ak hovorime o diferenciacii pravo-lavého poli-
tického spektra, socidlni demokrati nemaju po svojej linii Ziadnu alter-
nativu, ktora by masovo oslovovala voli¢ov. Voli¢ tejto politickej strany
je do istej miery konzervativny a menej citlivy na otazku korupcie. Ani
pre tuto politicka stranu nie su cudzie isté otrasy, ktoré sa vzhladom
na aktualnu situaciu vztahuju predovSetkym na podpredsedu strany
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M. Madarica a ministra J. Richtera. Po vysledkoch regionalnych vo-
lieb R. Fico deklaroval, Ze nie je potrebné uskuto¢niovat Ziadne perso-
nalne zmeny, no napitost vnutrostranickej situacie vyustila k tomu, Ze
na nevyhnutnost modifikacie personalneho aparatu zacali akcentovat
jej podpredsedovia. Ak by nedoSlo k Ziadnym zmenam, pre politick(
stranu to moZe znamenat urcité nebezpecenstvo v zmysle straty dalSie-
ho elektoratu. Volic¢i tak m6zu modifikovat ich pdvodné voli¢ské spra-
vanie v nasledovnych parlamentnych volbach tym, Ze podporia ind po-
litickt stranu, alebo sa rozhodnu na volbach neparticipovat, kedze ina
politicka alternativa neexistuje. Po regionalnych volbach sa vzhladom
na zmenu personalneho vedia do popredia dostavalo meno ministra J.
Richtera a to nie len kvoli kauze ,,Cisty det, ale aj z dévodu jeho po-
zicie generalneho manazéra politickej strany Smer-SD. Uvahy o na-
hradeni ministerského kresla sa vztahuju predovsetkym na netspes-
ného kandidata na post predsedu KoSického samospravneho kraja
R. RasSiho. Tato uvaha nie je ni¢im prekvapujucim, kedze aj po voleb-
nych vysledkoch stranicki ¢lenovia oznacovali R. RaSiho za perspek-
tivneho politika a upozornovali na to, Ze percentualny rozdiel v pocte
hlasov, ktoré ziskal uz stcasny predseda kraja bol v porovnani s voleb-
nymi preferenciami R. Ra8iho zanedbatelny. Najkritickejsi ohlas spo-
medzi stranikov na vysledky regionalnych volieb prejavil M. Madaric.
Je potrebné podotknut, Ze ako ¢len politickej strany sa ale v zdsadnych
otazkach rozchadza s oficialnou liniou politickej strany Smer-SD, ¢oho
dokazom je napr. uZ spomenuta kauza Basternak, kedy deklaroval, Ze
na mieste ministra vnuatra by uZ z postu odstupil, alebo meciarove am-
nestie, kde ako prvy zo socialnych demokratov verejne hlasal ich zru-
Senie. Reakciou M. Madari¢a na povolebné regionalne vysledky bola
moznost odstupit z funkcie stranickeho podpredsedu, ¢o mozno odo-
vodnit jeho vnimanim straty podpory zo strany vedenia na presadenie
istych zmien. Tym by v8ak jeho stranicke pdsobenie neskoncilo a nada-
lej by bol oficialnym ¢lenom strany a ministrom kultary SR, kde poci-
tuje eSte moznost redlneho prinosu.

Ak sa spitne vratime k vysledkom agentiry AKO je jasné, Ze tato
politicka strana od svojej existencie v si¢asnosti nenapreduje, nestag-
nuje, ale po dlh§om ¢asovom useku klesa vyraznejSie na pocte svojich
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volicov. Je potrebné, aby strana po volebnych vysledkoch presla istou
sebareflexiou, zamerala sa na krizové body svojho vladnutia v podo-
be eliminovania r6znych kauz a reStartovala svoj stranicky program
v podobe zakomponovania inova¢nych tendencii, ktoré by v pripade
voli¢ov nevyvolavali ivahy, Ze strana uZz nema ¢o nové poskytnut a sta-
va sa opotrebovanou, ak ma v umysle zachovat si veduce postavenie.
Zivotnost tejto politickej strany bude zavisiet od popularity jej stranic-
keho lidra R. Fica.

V snahe zamerat sa na zZivotnost politickych stran je potrebné
vychadzat z ich kategorizacie.

Prvl skupinu predstavuju tzv. strany na jedno pouzitie, ktoré
sa rychlymi marketingovymi produktmi a pri moci su zvicsa len jed-
no volebné obdobie, ako napr. strana ANO, SOP, Siet. Druht kategd-
riu predstavuju stalice politickej scény, ktoré su pritomné v stranic-
kom systéme fakticky od neznej revolucie, ale nezaznamenavaju pri-
lisné uspechy. Ich voli¢ska podpora sa pohybuje na hranici okolo 10%
a do tejto skupiny mozno zaradit strany ako napr. KDH, SMK, SNS.
Tieto politické subjekty nie st viazané na ziadneho silného chariz-
matického lidra, ale skor na stranicke hodnoty a myslienky. Politicka
strana Most-Hid méa v tomto smere Specifickt poziciu, pretozZe jednak
oslovuje voli¢ov na zaklade etnickej prislu§nosti a zaroven je tu pri-
tomna velmi silna spitost voli¢ov so stranickym lidrom B. Bugarom.
Krestansky orientovani voli€i logicky preferuju niekolko rokov stra-
nu KDH, etnicki voli¢i z madarskej menSiny inklinuju k SMK a naci-
onalne orientovani voli¢i sympatizuju s politickou stranou SNS. Takto
zastupeni voli¢sky elektorat ale nikdy nebude v prevahe a to je pra-
ve oddvodnenim, preco tieto politické subjekty zrejme nikdy nedo-
siahnu okolo 20% podporu opravnenych voli¢ov. Tretiu skupinu po-
litickych stran predstavujua uspe$né politické strany, ktoré dominova-
li v stranickom spektre vyraznejSie dlhsie ako jedno vladne obdobie
a sem mozno zaradit byvala politick( stranu V. Meciara HZDS, z ¢as-
ti aj SDKU-DS, ale v sti¢asnosti prave politicka stranu Smer-SD. Dve
z uvedenych politickych stran st uz len politickou minulostou ¢o moz-
no oddvodnit z ¢asového hladiska opotrebovanim charizmatického
lidra, na ktorého sa primarne preferencie viazu. Weber upozornuje
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nato, Ze ,,charizmatické vodcovstvo sa prejavuje len na pociatku viddnu-
tia a v dalSom vyvoji sa vodcovstvo mozZe menit na diktatiiru a charizma
vodcu sa strati“ (Kovacova, Kralik, 2017, s. 36). Atraktivnost politic-
kych lidrov v dosledku rdznych kduz, neponukanie ni¢oho nového, ale-
bo prezentovanim tych istych populistickych fraz ¢asom klesa. V tejto
suvislosti sa ndm ponuka otazka, preco teda politické strany nevyme-
nia povodne preferovaného lidra. Vymena lidra automaticky nezname-
na narast preferencii pre politicky subjekt, skor by mohla danej stra-
ne uskodit, pretoze vac¢sina stranickych podporovatelov voli politicka
stranu prave pre osobnost politického lidra. V pripade politickej stra-
ny SDKU-DS mozno poukazat na to, zZe hoci strana existovala od roku
2000 dvanést rokov so stranickym lidrom M. Dzurindom, po prevale-
ni kauzy Gorila bol tento post nahradeny P. FreSom a strana sa ocit-
la na konci svojej zivotnosti. Popularita politického lidra je vyznam-
nym prvkom dspechu politickych stran. Osobnost silného stranicke-
ho lidra z pohladu voli¢ov prezentuje sihrn osobnostnych charakteris-
tik, politického talentu, schopnosti sa jasne a zrozumitelne vyjadrovat.
V nasej spoloc¢nosti je dlhodoba prevaha zaujmu o politické osobnosti
na ukor politickych programov prirodzenym javom. Nie je ni¢im neob-
vyklym, Ze voli¢i sa va¢Sinou rozhoduji na zaklade sprav z médii, do-
very k lidrovi a aj na zaklade ur¢itych emocionalnych faktorov. Tak ako
ukazala tradicia HZDS, v naSich podmienkach su velké politické stra-
ny odkazané na postupny tpadok.

wProfildcia mnohych strdn na Slovensku neprebiehala na zdklade idei

alebo hodnét. Strany kopirovali mocensky rozmer politiky a snahu par-
ticipovat na viddnuti“ (Tettinger, 2004).

Politicka strana SaS, ktora zac¢inala ako marketingovy produkt
podla najnovsieho prieskumu agentury AKO dosahuje 18% podporu
a mozno ju povazovat za lidra opozicie. Jej pdsobenie preslo istou mo-
difikaciou a postupne sa priblizuje k silnym politickym stranam, ktoré
maju vnasom stranickom systéme dlhodobt tradiciu. Vzhladom na ak-
tualne dianie sa strana vnuatorne Stiepi kvoli linii R. Sulika, ktoru pre-
sadzuje v zahrani¢nej politike. Nejde v8ak o zdsadné Stiepenie, pretoze
uZ Cast nespokojnych pdvodnych ¢lenov SaS zo strany odisla. Na za-
klade dostupnych analyz a ukazovatelov nepredpokladame, zZe strana
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by v najbliz§om volebnom obdobi nenapredovala, pretoze jej volicska
zakladna je vdaka pravicovym a ekonomickym reformam stabilna.
R. Sulik méa v parlamentnych volbach v roku 2020 priestor na zaklade
svojich vyjadreni oslovit aj nacionalnejsich voli¢ov a politick4 podpora
strany tak mdZe narastat.

V snahe predikovat buduci vyvoj, resp. modifikaciu politickej
mapy a volebné vysledky buducich parlamentnych volieb je potrebné
poukazat na existenciu dvoch subjektov a to je strana M. Beblavého
»Spolu®“ a I. Stefunka ,,Progresivne Slovensko“. Prave tieto politic-
ké subjekty, v pripade ktorych sa hovori aj o mozZnosti zli¢enia sa
moézu podpisat pod pokles volebnych preferencii strany Smer-SD.
Hypoteticky moZno konStatovat, Ze prave ,,Progresivne Slovensko®
by sa mohlo stat vhodnou alternativou vo¢i socialnym demokratom,
kedze medzi ¢lenmi sa nachadzaju aj laviciari eur6pskeho typu.

Podla prieskumu agentary AKO by sa do parlamentu dostala aj
politicka strana B. Kollara Sme rodina s 9,2% hlasov, dalej SN'S, kto-
rej priazen prejavilo 8,9% opravnenych volicov, LSNS s 8,4% hlasov,
KDH,ktoru by volilo 7% opravnenych voli¢ov a poslednou stranou,
ktora by ziskala poslanecké kresla by bola strana B. Bugara Most-Hid
s 5,8 % podporou (Prieskum AKO: Parlamentné..., 2017).

Povolebny prieskum dokéazal, Ze regionalny Gspech opozicie sa
pomaly premieta na celonarodnt troven. V komparacii so si¢asnym
parlamentnym zloZenim by svoju poziciu tradi¢ného politického sub-
jektu dokazala obhgjit strana KDH, ktorej sa v poslednych parlament-
nych volbach ale nepodarilo prekrocit 5% hranicu. Prieskum dokazal,
Ze tato strana ma nadalej svoju voli¢sku podporu ku ktorej dopomohli
aj preslapy konkurenénych politickych stran. Percentualny pokles poli-
tickej strany Most-Hid, ktorej podporovatelmi je predovSetkym madar-
ska mensSina sa dal logicky ocakéavat, kedZe strana pred volbami strikt-
ne odmietala politick( participaciu so stranou Smer-SD. Spojenectvo
so socialnymi demokratmi strane ¢iastocne uskodilo, ¢o sa prejavilo vo
voli¢skom spravani v podobe percentualneho odlivu. Volebnym pre-
kvapenim v roku 2016 bola politicka strana M. Kotlebu, ktorej priesku-
my verejnej mienky $ance ziskat poslanecké kresla nedavali. Volidi tej-
to politickej strany su disciplinovani a strana nadalej vykazuje stabilitu
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voli¢ského elektoratu. Hoci sa M. Kotlebovi nepodarilo zvitazit v sa-
mospravnych volbach a strana celkovo obsadila len dvoch poslancov
v krajskych zastupitelstvach netreba zabtdat na to, Ze volebny sys-
tém je v tomto type volieb diferentny ako pri volbach do NR SR v ram-
ci ktorych sa mandaty prerozdeluju pomerne a preto strana hypotetic-
ky mdze v nasledovnych volbach dosiahnut 10% podporu, kedZe cast
sympatizantov predstavuju aj skryti volici.

Za ucelom ziskania relevantnych informaécii vztahujucich sa
na prieskum verejnej mienky pred volbami do NRSR v roku 2020
bola vytvorena webova stranka, ktorej cielom je mapovat virtualne
neformalne volby a ziskat tak doveryhodné, Statistické vystupy pred
samotnym konanim volieb. Poslanim je teda odhalit nazory pravoplat-
nych voli¢ov, ako by hlasovali ob¢ania po poslednych parlamentnych
volbach a ¢i sa stotoznuju s pred¢asnymi volbami na narodnej irovni
(Predc¢asné volby, 2017).

Ku diu 22. 04. 2017 zo S§tatistickych ukazovatelov vyplyva, zZe
volic¢i by preferovali politicka stranu SaS (vid. tab. 1).

Tabulkal

Vysledky hlasovania vo virtudlnych neformdlnych volbdch do NR SR ku driu 22.04.2017
Politické strany, ktoré by sa do parlamentu dostali %
Sloboda a solidarita 43,91%
Kotleba-ludova strana naSe Slovensko 18,84%
Slovenska obc¢ianska koalicia 17,31%

Zdroj: (Predcasné volby, 2017)

Je potrebné podotknut, Ze prieskumy verejnej mienky sa v parla-
mentnych volbach rozchadzaji a neraz sme boli svedkami diferentnych
vysledkov ku ktorym prispeli skryti a nerozhodni voli¢i. Skuto¢nym
prieskumom verejnej mienky je realny volebny vysledok, ktory prinesa
buduce parlamentné volby v roku 2020.
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